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PREFACE 


Indian Constitutional Documents was originally published in 
two volumes. The first volume covered the period 1757—1858 ; 
the second volume dealt with the constitutional developments in 
India under the British Crown (1858—1945). When it became 
necessary to reprint the book in a larger form it was divided into. 
three volumes: Volume I, 1757—1858; Volume II, 1858—1917 ; 
Volume HI, 1917—1939. Documents relating to the post-1939 
period were printed in my books: The Cabinet Mission in India, 
The Constituent Assembly of India and The Making of the Indian 
Constitution. In the third edition Volume III, enlarged by addition 
of some new documents, was brought down to 1935. Documents. 
relating to the period 1935—1947 are now presented to the readers, 
with Introduction and Notes, in a new Volume (Volume IV). In 
its present form Indian Constitutional Documents covers the entire 


period of British rule in India. 
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INTRODUCTION 


Provincial Autonomy (1937-39) 


The Federal Scheme! contained in the Act of 1935 had to be 
kept in abeyance for an indefinite period because it was not accept- 
able either to the Congress or to the Muslim League and the 
Prin-es were reluctant to commit themselves to loss of autocratic 
privileges. But the Provincial Scheme,? which the Muslim League 
had decided to “utilise for what it is worth,” was put in opera- 
tion from April 1, 1937. The provisions of the, Act were supple- 
mented by the Royal Instruments of Instructions to the Governor- 
General and the Provincial Governors. 


Although the Congress reiterated “its rejection of the new 
Constitution in its entirety” and continued to “Jay stress on the 
nation’s demand for a Constituent Assembly”, it could not escape 
the logic of facts when the official decision to hold elections for 
the Provincial Legislatures under the new Act came to be known. 
It decided to put forward candidates without committing itself 
to accept or to reject office in the event of success at the polls.® 


In the elections the Congress secured an absolute majority in 
the Legislative Assemblies of five Provinces (Madras, the United 
Provinces, the Central Provinces, Bihar, Orissa) and a working 
majority in another (Bombay). In two other Provinces (North- 
‘West Frontier Province, Assam) it emerged as the largest single 
party. The question of office acceptance now came to the front. 
The Congress agreed to accept office on a specific condition, viz. 
a public assurance that the Provincial “Governor will not use 
his special powers of interference or set aside the advice of 
Ministers in regard to constitutional activities.” This was intended 
to nullify in practice the exercise by the Governor of his “discre- 
tion” and “individual judgment” under the Act. The British 
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Government contended that no such assurance could be given with-- 
out amendment of the Act, but the Congress held that it “did. 
not contemplate any amendment` of the Act for the purpose of. 
the required assurances”. The refusal of the majority party to. 
assume the responsibility of office created a deadlock which the 
Governors resolved temporarily by the appointment of minority 
Ministries, a political expedient of doubtful constitutional pro- 
priety. But the Governor-General, Lord Linlithgow, was very 
anxious to prove the worth of the constitutional scheme of which 
he himself was one of the framers.’ In an elaborate statement’ 
he gave assurances which, though regarded by the Congress as. 
unsatisfactory, created a situation in which (so the Congress hoped) 
“it will not be easy for the Governors to use their special powers”’.® 
Congress Ministries were then formed in seven Provinces (Madras, 
Bombay, U.P., C.P., Bihar, Orissa, N.-W.F.P.); Assam followed. 
a year later (September, 1938). The temporary crisis regarding 
the release of political prisoners in U.P. and Bihar” brought out 
the tension which Lord Linlithgow’s assurances had not succeeded. 
in eliminating completely. 

Only three Provinces (Bengal, the Punjab, N.-W.F.P.) remained. 
outside the pale of Congress ascendancy, but not one of the 
Ministries formed in these Provinces was controlled or even domi- 
nated by the Muslim League. Indeed, the League was then just. 
coming out of the wilderness and ‘it was simply through negative: 
criticism of the Congress that Mr. Mohammad Ali Jinnah was. 
trying to vitalise it. After rejection by the Congress of the League 
offer to form coalition Ministries’ he found in the policy and. 
work of the Congress nothing but a definite plan to establish a 
Hindu Raj in India. “No settlement with the majority is possible”, 
he declared. He “exposed the game” of “Congress Fascism” 
and levelled some specific charges against the Congress Ministries.“ 
These charges were repudiated by the Congress; Mr. Jinnah made: 
no attempt to substantiate them, although he demanded enquiry 
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by a Royal Commission composed of judges. And when the 
Congress resigned office on the issue of India’s participation in 
Hitlers war he asked “the Mussalmans all over India to observe 
.... the ‘Day of Deliverance’ and thanksgiving as a mark of 
relief that the Congress regime has at last ceased to function”.® 
Thus opened that serious breach between the Congress and the 
League which resulted in the establishment of Pakistan in 1947. 


War and Constitution-making (1939-45) 


The crisis of Hitler’s war revealed the width of the gulf 
which separated the Congress from the British Government." The 
first stage in Congress policy was to offer conditional support to- 
the prosecution of war against Fascism and Nazism. The state- 
ments made by the Governor-General and the Secretary of State, 
which followed, were considered by the Congress as “wholly un- 
satisfactory” and “unfortunate”, and the Congress Ministers in 
the Provinces tendered their resignations. This was the second 
stage in Congress policy ; non-co-operation was not to be supple- 
mented by direct resistance. The Congress Working Committee 
specifically “warned Congressmen against any hasty action in the 
shape of civil disobedience, political strikes and the like”. For 
about three years the Congress pursued a halting policy which was 
neither logical nor effective. It was anxious for the defeat of 
‘Fascism, but it was not prepared to co-operate with a Government 
which did not recognise India’s right to freedom. So it ranged 
itself against the British Government, although practically nothing 
was done to dislocate the machinery of administration or to hamper 
the prosecution of war. As soon as the Congress Ministers re- 
signed the administration of Congress-majority Provinces ex- 
cept Assam was taken over by the Governors under Section 93 
of the Act of 1935; non-Congress Ministries were formed in 
Assam and Orissa. The third stage in Congress policy 
was marked by the “Quit India” resolution; in August, 1942,. 
the Congress felt that “the peril of to-day necestitates the in- 
dependence- of India and the ending of British domination”. 


133 Document No. 15. 
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Immediately after the commencement of the war the Muslim 
League laid down its conditions for co-operation with the British 
Government” the most, important of which was the revision of 
“the entire problem of India’s future constitution de novo in the 
light of the experience gained by the working of the present pro- 
vincial constitution of India and developments that have taken 
place since 1935 or may take place hereafter”. Such revision was 
also contemplated by the Congress, and Mahatma Gandhi declared 
that “the way to democratic Swaraj lies only through a properly 
constituted (Constituent) Assembly’. And he added: “All re- 
sources must be exhausted to reach the Constituent Assembly 
before direct action is thought of”. But Mr. Jinnah was irrevo- 
cably opposed to the idea, for in his view the proposed Consti- 
tuent Assembly “would at best be a packed body manoeuvred 
and managed by the Congress caucus’. And he laid down his 
basic condition for constitution-making in the following words: 
“<... a constitution must be evolved that recognises that there 
are in India two nations who both must share the governance of 
their common motherland... .” This condition was given a 
concrete expression in the Pakistan resolution.” 


In July, 1940, the Congress put forward two interim 
demands: (1) “acknowledgement by Great Britain of the com- 
plete independence of India”; (2) constitution of “a provisional 
National Government .... at the Centre ... such as to com- 
mand the confidence of all the elected elements in the Central 
Legislature and secure the closest co-operation of all the respon- 
sible Governments in the Provinces’. This proposal was un- 
acceptable to the Muslim League which had already committed 
itself to the two-nation theory and could not accept a “National 
Government”. The British Government’s reply was the “August 
offer”.*" The reaction of the Congress found expression in non- 
violent civil disobedience under Gandhiji’s direction. It was felt 
that the “August offer” was ridiculously out of place in a country 
demanding complete independence and eager to play its part against 
triumphant Fascism. The “August offer” was an advance in so 
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far as it committed the British Government “to the setting up 
after the conclusion of the war ... of a body representative of 
the principal elements in India’s national life in order to devise. 
the framework of the new constitution” ; it was a repudiation 
of the Act of 1935. At the same time it was declared that “farge 
and powerful elements in India’s national life’ could not be 
coerced into submission to any Government whose authority was 
“directly denied” by them. In effect, it was a veto conceded to 
Mr. Jinnah who used it skilfully during the next seven years. 


The next step on the part of the British Government was the 
expansion of the Governor-General’s Executive Council which, on 
Lord Linlithgow’s own admission, “did not have any basis other 
than administrative convenience”. The increase in the propor- 
tion of Indians was described by the Secretary of State as a “change 
in the spirit, if not in the letter, of the Constitution’, but no 
political party—not even the Muslim League—regarded it in that 
light. 


The spectacular success of Japan during the early months of 
1942 and pressure from Washington compelled the British Govern- 
ment to make a serious, attempt to end the deadlock in India. 
The inner story of Sir Stafford Cripps’ Mission? has been partly 
revealed in Mr. Jawaharlal Nehru’s Discovery of India. Lord 
Linlithgow and the Civil Service sabotaged the plan. The leaders. 
of the Congress thought that they were asked to be “liveried 
camp-followers” of the Viceroy. They could not think of accept- 
ing that position “at any time and more especially at this time”. 
So Sir Stafford Cripps returned to London, leaving India in the 
grip of unprecedented frustration and excitement. ` 


The Congress could no longer postpone the adoption of an 
effective policy of opposition to a Government which thought in 
terms of old diplomacy even at a time when the Japanese were 
knocking at the gates of India. Lord Linlithgow, however, did 
not allow this policy to take shape. The Government which he 
represented could not prevent the appearance of the Japanese 
invaders on the border of Assam, nor could it prevent the dis- 
astrous Bengal famine of 1943. But it was strong enough to 
crush the opposition of the Congress. The passing of the “Quit 
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India” resolution™* was followed by the arrest of the Congress 
leaders. Violence on the part of the leaderless people provoked 
counter-violence on the part of the Government. 

But that resolution gave a new turn to Indian history. The 
old talk about Dominion Status® was quietly forgotten, and it was 
recognised that the multi-coloured problems of India, including 
the communal problem, could not be solved as long as British 
troops occupied Indian soil. The constitution of free India was 
to be framed by Indians alone; it was not to be dictated by 
England. This fundamental change in the situation came to be 
realised even by British political leaders, who probably felt that 
their exhausted country could no longer keep under control 400 
millions of exasperated Indians. But old memories and old pre- 
judices die slowly, specially when they are emphasised by power- 
ful bodies like the British mercantile community and bureaucracy 
in India. 


For three years—from the Cripps Mission to the Simla Con- 
ference—there was a practical interregnum -in the efforts of the 
British Government to bring about a political settlement in India. 
Lord Linlithgow was succeeded by Lord Wavell in October, 
1943. His military foresight grasped the dangers inherent in the 
demand for partition which had become the corner stone of 
the policy of the Muslim League under Mr. Jinnah’s uncompro- 
mising leadership. He said: “You cannot alter geography ... . 
India is a natural unit”.® Immediately after this Viceregal pro- 
nouncement Mahatma Gandhi made strenuous efforts to secure 
Mr. Jinnah’s agreement to a communal settlement.” The Gandhi- 
Jinnah correspondence proved, if proofs were still needed, that 
a stage had been reached when no agreed settlement was possible. 


After the War (1945-46) 


When the war came to an end in Europe Lord Wavell made 
a fresh attempt to break the deadlock after consultation with the 
British Government. He released the members of the Congress 
‘Working Committee and placed before a conference of represen- 
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tatives of various political parties a plan which was intended 
primarily to reconstruct the Executive Council of the Governor- 
General.*®? The failure of the Simla Conference, which was osten- 
sibly due to the inability of the Congress to meet the rising 
demands of the Muslim League, should be attributed really to Lord 
Wavell’s refusal to withdraw from Mr. Jinnah his right to veto 
India’s constitutional progress on the basis of unity. 


The coming of the Labour Party to power in England changed 
the course of British policy towards India. A Parliamentary dele- 
gation visited India in the winter of 1945-46 with a view to. 
collecting first-hand impressions about the political situation in 
this country. After the return of the delegation to London an 
official announcement was made in both Houses of Parliament 
declaring the intention of the British Government “to send out to 
India a special mission of Cabinet Ministers . . . to act in asso- 
ciation with the Viceroy”.” The object of the Cabinet Mission, 
as stated by Prime Minister Attlee, would be “to set up a machi- 
nery in agreement with Indians whereby the Indian people them- 
selves will decide their destinies”. A‘ further statement made by Mr. 
Attlee® elucidated the policy of the Labour Government. The 
most significant point in this statement was the declaration that a 
minority could not be allowed to place a veto on the advance of 
the majority. It seemed to foreshadow the reversal of the tradi- 
tional British policy towards the Muslim League. 

The members of the Cabinet Mission—Lord Pethick-Lawrence, 
Sir Stafford Cripps and Mr. A. V. Alexander—arrived at Karachi 
on March 23, 1946. After holding preliminary discussions with 
the Viceroy and the Provincial Governors they gave interviews 
to Indian political leaders of ail parties and groups. Then a con- 
ference with the leaders of the Congress and the Muslim League 
was held at Simla. On May 12 the Conference definitely failed to 
arrive at a compromise. The decision of the Mission” was 


announced on May 16. 
That decision was obviously based on “the voluminous evi- 
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dence” submitted to the Mission. The Mission noted “an almost 
universal desire, outside the supporters of the Muslim League, for 
the unity of India” ; it noted also the persistent demand of the 
Muslim League for partition of the country. So a scheme was 
devised which, in the words of the Secretary of State, made it 
“possible for the Muslims to secure the advantages of a Pakistan 
without incurring the dangers inherent in the division of India”. 
It was only to be expected that this compromise would not give 
full satisfaction to any political party or community. 

The Cabinet Mission Plan had three integral parts. First, 

‘the Mission laid down the “basic form” of a new Constitution 
for “a Union of India, embracing both British India and the States”. 
This Constitution was to be framed by a Constituent Assembly of 
which the composition and the procedure of work were laid down 
in the Plan. ‘Secondly, “while the Constitution-making proceeded”, 
an “interim Government having the support of the major political 
parties” would carry on the administration of the country. Thirdly, 
the Rulers of the Princely States were assured that “Paramountcy 
can neither be retained by the British Crown nor transferred to 
the new Government (of India)’. 

This composite Plan, viewed in retrospect, seems to have been 
quite unsuitable for practical implementation. It was evident 
within a few weeks that it was open to conflicting interpretations. 
At the first stage the Congress rejected the scheme of Interim 
Government but decided to “join the proposed Constituent 
Assembly with a view to framing the Constitution of a free, united 
and democratic India”. The Muslim League did not commit itself 
either way to the scheme of Interim Government but decided to 
“accept the (Cabinet Mission) scheme” and “join the constitution- 
making body”. 

Immediately afterwards it became clear that the two principal 
political organisations approached the Cabinet Mission Plan from 
the standpoint of contradictory premises. The Congress thought 
of “a free, united and democratic India” and insisted upon the 
sovereignty of the Constituent Assembly implying that it had the 
capacity of “broadening the Centre.” The Muslim League wanted 
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to participate in Constitution-making “in the hope that it would 
ultimately result in the establishment of complete sovereign 
Pakistan” and was afraid of the “brute majority” of the Congress 
in the Constituent Assembly. As soon as this fundamental 
difference became clear the Muslim League withdrew its accept- 
ance of the Cabinet Mission Plan and decided to launch “Direct 
Action”. An explanatory statement issued by the Congress” 
served no purpose so far as the expected change in League policy 
was concerned. 


Meanwhile the elections to the Constituent Assembly had taken 
place. Out of 210 “General” seats (in 11 Governor’s Provinces) 
- the Congress captured 199, 2 seats were captured by the Unionist 
party of the Punjab (in alliance with the Congress), 1 seat was 
captured by the Communist party, 2 seats were captured by the 
anti-Congress Scheduled Castes Federation, and the remaining 
6 seats were captured by independent candidates. Of the 4 seats 
reserved for.4 Chief Commissioner’s Provinces, 3 were captured 
by Congress nominees (one of whom was a Muslim) and 1 was 
captured by an independent candidate. Out of 78 Muslim seats 
the League captured 73, the Congress captured 3, the Unionist party 
of the Punjab (in alliance with the Congress) captured 1 and the 
Krishak Praja party of Bengal captured 1. Of the 4 seats reserved 
for the Sikhs 3 went to the nominees of the Akali party (in 
alliance with the Congress) and 1 went to a Congress nominee. 
Thus, in an assembly consisting of 296 members the Congress 
could count upon the allegiance of 212 and the League whip” 
was accepted by 73; of the remaining 11 members no less than 
6 members were likely to follow the Congress. 


This commanding position of the Congress was characterised 
by Mr. Jinnah as “brute majority”. But Lord Pethick-Lawrence 
told the House of Lords on July 18, 1946: “The Congress has 
always insisted on the national character of their organisation and 
this is fully demonstrated by their nomination of personnel in the 
Provincial Assemblies—I mean national as opposed to communal 


36 Document No. 32. 
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89 The Krishak Praja nominee joined the League sometime after his 
election. ` 
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character”. When the Congress nominated candidates for 
the Constituent Assembly it did not confine its choice either 
to Hindus or to bona fide Congressmen. It selected Caste 
Hindus, Scheduled Caste Hindus, Adibasis, Indian Christians, 
Anglo-Indians, Parsis—in fact, men from all communities. It 
selected men who had never served the Congress; indeed, among 
its nominees were men who had actively opposed it in the political 
sphere. That it spread its net so wide was a clear testimony to 
its earnest desire to act as a true national organisation in the 
interest of all sections of the people That its nomination was 
accepted by men of different communities and conflicting views 
proved beyond doubt that it enjoyed the confidence of the country 
as a whole. The policy of the Muslim League was in sharp 
contrast with this confident liberalism of the Congress. No one 
but a confirmed Leaguer was favoured with Mr. Jinnah’s nomina- 
tion. So the League stood completely isolated from all non- 
Muslims as also from all Muslims who did not subscribe to the 
Pakistan creed. 

When the League found itself in complete isolation from all 
non-Muslims as also from all nationalist Muslims it naturally 
became doubtful about its success in the Constituent Assembly. The 
result was the threat of “Direct. Action” which, as Sardar Patel 
said on August 1, 1946, “was not aimed at the British but at the 
Congress”. Two weeks later—on August 16—“Direct Action” in 
Calcutta synchronised with the “Great Calcutta Killing”. The 
Statesman wrote on August 20, 1946: “The Origin of the appal- 
ling carnage and loss in the capital of a great Province, we believe. 
the worst communal rioting ,in India’s history, was a political 
demonstration by the Muslim League. Bengal’s is a Muslim League 
Ministry . ... its conduct before the riots stands open to the 
inference—not only by its political opponents—that it was divided! 
in mind whether rioting of some sort would be good or bad”. 

While Calcutta was being reduced to “bloody shambles” the 
Interim Government was being formed by Lord Wavell and 
Mr. Nehru in Delhi.” As the League had withdrawn its accept- 
ance of the Cabinet Mission Plan the Congress was the only party 
entitled to form the Interim Government in terms of the following 
announcement of Lord Wavell (June 16, 1946): “In the event of 
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the two major parties or either of them proving unwilling, to join 
in the setting up of a Coalition Government . . . it is the intention 
of the Viceroy to proceed wıth the formation of an Interim Govern- 
ment which will be as representative as possible of those willing to 
accept the statement of May 16.” The Interim Government, com- 
posed of 12 members,” with Mr. Nehru as Vice-President, took 
office on September 2, 1946. But 5 League nominees (including 
1 Scheduled Caste Hindu) were allowed to join the Interim Govern- 
ment on October 26, 1946, although the League did not agree to 
join the Constituent Assembly. Mahatma Gandhi found himself 
“forced to wonder whether they had come into the Cabinet also 
to fight”. This suspicion proved to be well founded. Within three 
weeks of the League’s entry into the Interim Government Mr. Nehru 
publicly complained against his League colleagues. 


In the meantime the League’s “Direct Action” had spread’ 
from Calcutta to East Bengal; the Hindus in the districts of 
Noakhali and Tipperah suffered terribly in life, honour and pro- 
perty (October, 1946). Soon afterwards the Hindus in several 
Gistricts of Bihar fell upon the Muslim minority. Under 
Mr. Nehru’s direction the Congress Government of Bihar adopted 
very stern measures (including the imposition of collective fines) 
to punish the rioters, and even Mr. Churchill praised him for this. 
But nothing comparable to those measures was adopted by the 
League Ministry in Bengal. 

Partition 

Taking advantage -of: Mr. Jignah’s unwillingness to join the 
Constituént Assembly which was summoned.to meet in, Delhi on 
December 9, 1946, the British Government invited Lord Wavell,. 
two representatives each of the Congress and the League and one 
Sikh representative to go to London to discuss the basis of a 
common understanding between the Congress and the League. 
The main question was whether the Grouping of the Provinces was 
compulsory under paragraphs 19 (v) and 19 (viii) of the Cabinet 
Mission Plan. The League view was that Grouping was “com- 





‘1 Caste Hindus—5 (Congress), Muslims—3 (1 Congress, 2 non-Con- 
gress non-League), Scheduled Caste Hindu—1 (Congress), Sikh—1 (Akali),. 
Indian Christian—1 (non-Congress), Parsi—l (non-Congress). 
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pulsory’,” while the Congress view was that it was not compulsory. 
On June 15, 1946, Lord Wavell wrote to the President of the 
Congress that “the statement of 16th May does not make Grouping 
compulsory” and added: “It leaves the decision to the elected 
representatives of the Provinces concerned sitting together in 
Sections”. After the London Conference, however, the British 
Government endorsed the League interpretation.“ The Congress 
recorded its protest but decided to carry on the work of the 
‘Constituent Assembly. 


The first session of the Constituent Assembly held in Decem- 
ber, 1946, after the London Conference was not attended by the 
League members. The adoption of Mr. Nehru’s “Objectives resolu- 
tion’’® was postponed as a gesture of conciliation ; it was adopted 
only when it was clear that the League was determined to boycott 
the Constituent Assembly. The League resolution of January 31, 
1947, was an open challenge to the Congress and a clear invitation 
to the British Government to put the clock back.“ 


The deadlock had apparently reached its climax, and the 
British Government thought that it could be resolved only by the 
use of the surgical knife. Mr. Attlee’s statement of February 20, 
1947, was a clear commitment in favour of partition.” In vain 
‘did the Congress try to save the situation by declaring that there 
‘would be no compulsion on any Province or part of a Province to 
join the proposed Union.‘ 


It is interesting to notice the stages in the emergence of 
Pakistan during the crucial months May 1946—February 1947. So 
‘far as the British Government „is -concerned the transition, from 
unity—recommended by the Cabinet Mission—to partition” practi- 
«cally recognised as inevitable in Mr. Attlee’s statement—is clearly 
related to intensification of pressure tactics by the Muslim League. 
Lord Wavell admitted League nominees to the Interim Govern- 
‘ment immediately after the “Great Calcutta Killing” although they 
‘were not at all entitled to this privilege after the League’s clear 





42 See p. 229. 

43 See p. 264. 
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sejection of the Cabinet Mission Plan. Mr. Attlee supported the 
sLeague view on Grouping of Provinces although Lord Wavell— 
‘a member of the Cabinet Mission—had earlier supported the 
‘Congress view. The League was allowed to create obstruction 
within the Interim Government and to provoke riots in the Muslim- 
“majority Provinces—in the Punjab and the North-West Frontier 
Province, for instance—without undertaking the obligation of Con- 
stitution-making on the lines laid down by the Cabinet Mission. 
The contrast between Mr. Attlee’s two statements—March 15, 1946, 
and February 20, 1947,—deserves careful consideration.” 

Lord Mountbatten succeeded Lord Wavell with special instruc- 
‘tions ‘to arrange the transfer of power, to united India if possible, 
4o divided India if necessary. He took office on March 24, 1947. 
Lord Mountbatten found that the Cabinet Mission Plan was dead 
cand could not be revived; partition had practically become an 
accomplished fact. The League had received a fresh impetus from 
-Mr. Attlee’s statement of February 20. The Congress saw a serious 
threat to peace in the riots provoked by the League. Experience 
of dissensions within the Interim Government convinced the Con- 
gress leaders that co-operation with the League was not possible. 
He was able to persuade the Congress and the Sikhs to accept 
‘partition. The League swallowed it although it involved the parti- 
tion of Provinces (Bengal and the Punjab) to which Mr. Jinnah 
was so long opposed. The Congress swallowed it because there 
appeared to be no other method of preventing large-scale blood- 
‘shed throughout the country. The agreed arrangements were laid 
‘down in the Mountbatten Plan.” Legal effect was given to the 
‘Plan by the Indian Independence Act.’ 


Could this squandering away of unity, politically the most 
precious legacy of British rule, have been prevented by Congress 
` co-operation with the British Government in the prosecution of 
‘war? It is a tragedy that the Congress, with all its active hosti- 
‘lity towards Fascism, failed to secure from Britain such political 
assurances as would have allowed the Congress Ministers to remain 
in office during the critical years following the declaration of war. 
ven in those fateful days the British Government brought in the 
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Muslim League and the Princes to counteract the claims of the 
Congress. Instead of co-operation the Congress got a challenge 
and accepted it. For several years both the British Government. 
and the Congress exhausted themselves in fruitless hostility. When 
exhausted Britain felt it. necessary to come to terms with the Con- 
gress reinvigorated by popular support, both found in the Muslim 
League a power that had to be reckoned with. 


The Indian States 


The Act of 1935, Section 311 (1), defined an Indian State as: 
including “any territory, whether described as a State, an Estate, 
a jagir or otherwise, belonging to or under the suzerainty of a 
Ruler who is under the suzerainty of His Majesty and not being a. 
part of British India”. The Act provided for the first time for a 
constitutional relationship between the States and the British 
Provinces on a federal basis. Actually, however, the Princes were 
given a veto over the formation of the Federation? because, as 
Mahatma ‘Gandhi said, they were “bulwarks of the Empire’’,®* 
Lord Linlithgow’s persuasion could not secure their acceptance 
of the Federal Scheme.” As the three most important parties 
concerned—the Congress, the Muslim League and the Princes—were 
opposed to the Federal Scheme for different reasons it had to be 
shelved, at least temporarily. The outbreak of war in Europe 
provided a convenient escape for the British Government. Lord 
Linlithgow told the Central Legislature on September 11, 1939, that 
“the compulsion of the present international situation” left the 
Government with “no choice but to hold in suspense the work in’ 
connection with preparations for federation, while retaining federa-- 
tion as our goal”, 


Although the Congress regarded the States as “integral parts: - 
of India which cannot be separated” and laid down the principle: 
that “the people of the States had the same right of self-determina- 
tion as those of the rest of India”, it adhered to a policy of 


1 


5 Section § of Act of 1935. 

5 Document No. 45. See also Document No. 52, Indian Constitutional 
Documents, Vol TII. 

54 Document No. 47. 

5 See Indian Constitutional Documents, Vol. HI, Introduction, 
pp. xxiii-xxiv, 
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benevolent neutrality towards “the struggle for liberty within the 
States”.® Yet Lord Linlithgow was afraid that, unless the Princes 
introduced reforms, the people of the States might “succumb to the 
‘Congress agitation”. In his speeches to the Princes he made a 
plea for benevolent administration.” 


The Princes were not directly concerned with the Cripps 
Mission or the Simla Conference because the primary object of 
those negotiations was the immediate reconstruction of the Central 
‘Government. But the Cripps Mission provided for the participation 
wf the States in constitution-making.® 


The Cabinet Mission’s negotiations with the Princes® as well 
as the Indian Independence Act® were based on the principle that 
_Paramountcy could not and would not be transferred to an Indian 
Government. The legality of this view was contested by 
Dr. Ambedkar™ and its legality as also political expediency was 
‘questioned by the Congress. After the transfer of power the 
statesmanship -of Sardar Vallabhbhai Patel cut through legal 
quibbles and secured the adhesion of the States to the Indian 
Dominion and, ultimately, their merger in the Indian Union. 


56 Document Nò. 46. 
57 Document No. 47. 
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1. EXTRACTS FROM GOVERNMENT 
OF INDIA ACT, 1935. 


[After the conclusion of the Round Table Conference 
the British Government published a White Paper (March, 
1933) containing proposals for reforms which were then sub- 
mitted for scrutiny to a Joint Select Committee of the two 
Houses of Parliament. “In essence the majority of the 
Committee accepted the Government proposals, but empha- 
sized still more the necessity of safeguards....”.4 The 
Report of the Committee? was published in October, 1934. 


On December 12, 1934, a motion that a Bill should be 
submitted to Parliament on the lines of the Joint Parlia- 
mentary Committée’s Report was carried in both Houses of 
Parliament. On December 19, 1934, the Bill was introduced 
‘by Sir Samuel Hoare. “The passage of the Bill through the 
House of Commons resulted in certain changes of consider- 
able, though not primary importance”. In the House of 
Lords only one vital change was made with the assent of 
the Government. 


The Bill received the Royal Assent on August 4, 1935. 
The Act? came into force on April 1, 1937, except Part II 
Federation) and Part VII (Federal Railway Authority) .] 


Part I 
Introductory 


3.—(1) The Governor-General of India is ap- 
pointed by His Majesty by a Commission under the 
Royal Sign Manual and has— 


(a) all such powers and duties as are con- 


ferred or imposed on him by or under this 
Act; and 


(b) such other powers of His Majesty, not 
being powers connected with the exer- 


1 See Keith, Constitutional History of India, pp. 310-318. 
225 & 26 Geo. V, C. 42. 


IV—1 


The 
Governor- 
General of 
India and 
His 


Majesty's 
Represen- 
tative as 
regards 
relations 
with Indian 
States. 


2 INDIAN CONSTITUTIONAL DOCUMENTS 


cise of the functions of the Crown in its 
relations with Indian States, as His 
Majesty may be pleased to assign to 
him. 


(2) His Majesty’s Representative for the exer- 
cise of the functions of the Crown in its relations with 
Indian States is appointed by His Majesty in like 
manner and has such powers and duties in connection 
with the exercise of those functions (not being powers 
or duties conferred or imposed by or under this Act 
on the Governor-General) as His Majesty may be 
pleased to assign to him. 


(3) It shall be lawful for His Majesty to 
appoint one person to fill both the said offices. 


* * * * 


Part II 
The Federation of India 


Chapter I 


ESTABLISHMENT OF FEDERATION AND 
ACCESSION! OF INDIAN STATES 


5— (1) It shall be lawful for His Majesty, if 

— i an address in that behalf has been presented to him 
Federation by each House of Parliament and if the condition 
of India hereinafter mentioned is satisfied, to declare by Pro- 
clamation that as from the day therein appointed 

there shall be united in a Federation under the 


Crown, by the name of the Federation of India, — 


(a) the Provinces hereinafter called Governors’ 
Provinces; and 


(b) the Indian States which have acceded 
or may thereafter accede to the Federa- 
tion; 

and in the Federation so established there shall be 


included the Provinces hereinafter called Chief Com- 
missioners’ Provinces. 


(2) 
(a) 


(b) 
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The condition referred to is that States— 


the Rulers whereof will, in accordance with 
the provisions contained in Part II of the 
First Schedule to this Act, be entitled to 
choose not less than fifty-two members of 
the Council of State; and 


the aggregate population whereof, as 
ascertained in accordance with the said 
provisions, amounts to at least one-half 
of the total population of the States as so 
ascertained, 


have acceded to the Federation. 


6.— (1) A State shall be deemed to have acced- 
ed to the Federation if His Majesty has signified his 
acceptance of an Instrument of Accession executed 
by the Ruler thereof, whereby the Ruler for himself, 
his heirs and successors— 


(a) declares that he accedes to the Federa- 


(b 


—— 


tion as established under this Act, with 
the intent that His Majesty the King, the 
Governor-General of India, the Federal 
Legislature, the Federal Court and any 
other Federal authority established for the 
purposes of the Federation shall, by virtue 
of his Instrument of Accession, but 
subject always to the terms thereof, and 
for the purposes only of the Federation, 
exercise in relation to his State such 
functions as may be vested in them by or 
under this Act; and 


assumes the obligation of ensuring that due 
effect is given within his State to the 
provisions of this Act so far as they are 
applicable therein by virtue of his Instru- 
ment of Accession: 


Provided that an Instrument of Accession may 
be executed conditionally on the establishment of the 
Federation on or before a specified date, and in that 


Accession. 
of Indian 
States 
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case the State shall not be deemed to have acceded 
to the Federation if the Federation is not established 
until after that date. 


(2) An Instrument of Accession shall specify 
the matters which the Ruler accepts as matters with 
respect to which the Federal Legislature may make 
laws for his State, and the limitations, if any, to 
which the power of the Federal Legislature to make 
laws for his State, and the exercise of the executive 
authority of the Federation in his State, are 
respectively to be subject. 


(3) A Ruler may, by a supplementary Instru- 
ment executed by him and accepted by His Majesty, 
vary the Instrument of Accession of his State by 
extending the functions which by virtue of that Ins- 
trument are exercisable by His Majesty or any 
Federal Authority in relation to his State. 


(4) Nothing in this section shall be construed 
as requiring His Majesty to accept any Instrument of 
Accession or supplementary Instrument unless he 
considers it proper so to do, or as empowering His 
Majesty to accept any such Instrument if it appears 
to him that the terms thereof are inconsistent with 
the scheme of Federation embodied in this Act: 


Provided that after the establishment of the 
Federation, if any Instrument has in fact been 
accepted by His Majesty, the validity of that 
Instrument or of any of its provisions shall not be 
called in question and the provisions of this Act 
shall, in relation to the State, have effect subject to 
the provisions of the Instrument. 


(5) It shall be a term of every Instrument of 
Accession that the provisions of this Act mentioned 
in the Second Schedule thereto may, without affecting 
the accession of the State, be amended by or by 
authority of Parliament, but no such amendment 
shall, unless it is accepted by the Ruler in a supple- 
mentary Instrument, be construed as extending the 
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functions which by virtue of the Instrument are 
exercisable by His Majesty or any Federal Authority 
in relation to the State. 


(6) An Instrument of Accession or supple- 
mentary Instrument shall not be valid unless it is 
executed by the Ruler himself, but, subject as afore- 
said, references in this Act to the Ruler of a State 
include references to any persons for the time being 
exercising the powers of the Ruler of the State, whe- 
ther by reason of the Ruler’s minority or for any 
other reason. 


(7) After the establishment of the Federation 
the request of a Ruler that his State may be admitted 
to the Federation shall be transmitted to His Majesty 
through the Governor-General, and after the expira- 
tion of twenty years from the establishment of the 
Federation the Governor-General shall not transmit 
to His Majesty any such request until there has been 
presented to him by each Chamber of the Federal 
Legislature, for submission to His Majesty, an 
address praying that His Majesty may be pleased to 
admit the State into the Federation. 


* * * * 


Chapter IT 
THE FEDERAL EXECUTIVE 
The Governor-General 


7.— (1) Subject to the provisions of this Act, 
the executive authority of the Federation shall be 
exercised on behalf of His Majesty by the Governor- 
General, either directly or through officers subordinate 
to him, but nothing in this section shall prevent the 
Federal Legislature from conferring functions upon 
subordinate authorities, or be deemed to transfer to 
the Governor-General any functions conferred by any 
existing Indian law on any court, judge or officer, 
or on any local or other authority. 

* * * * 


Functions 
of 


Governor- 
General 
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8. (1) Subject to the provisions of this Act, 


the executive authority of the Federation extends— 


(a) to the matters with respect to which the 
Federal Legislature has power to make 
laws; 


(b) to the raising in British India on behalf 
of His Majesty of naval, military and 
air forces and to the governance of His 
Majesty’s forces borne on the Indian 
establishment; 


(c) to the exercise of such rights, authority 
and jurisdiction as are exercisable by His 
Majesty by treaty, grant, usage, sufferance 
or otherwise in and in relation to the tribal 
areas: 


Provided that— 


(i) the said authority does not, save as expressly 
provided in this Act, extend in any 
Province to matters with respect to which 
the Provincial Legislature has power to 
make laws; 


(ii) the said authority does not, save as ex- 
pressly provided in this Act, extend in any 
Federated State save to matters with 
respect to which the Federal Legislature 
has power to make laws for that State, 
and the exercise thereof in each State 
shall be subject to such limitations, if any, 
as may be specified in the Instrument of 
Accession of the State; 

(iii) the said authority does not extend to the 
enlistment or enrolment in any forces 
raised in India of any person unless he 
is either a subject of His Majesty or a 
native of India or of territories adjacent to 
India; and 


(iv) commissions in any such force shall be 
granted by His Majesty save in so far as 
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he may be pleased to delegate that power 
by virtue of the provisions of Part I of this 
Act or otherwise. 


(2) The executive authority of the Ruler of a 
Federated State shall, notwithstanding anything in 
this section, continue to be exercisable in that State 
with respect to matters with respect to which the 
Federal Legislature has power to make laws for that 
State except in so far as the executive authority of 
the Federation becomes exercisable in the State to 
the exclusion of the executive authority of the Ruler 
by virtue of a Federal law. 


Administration of Federal Affairs 


9.— (1) There shall be a council of ministers, 
not exceeding ten in number, to aid and advise the Qoyncit of 
Governor-General in the exercise of his functions, ex- Ministers 
cept in so far as he is by or under this Act required 
to exercise his functions or any of them in his 
discretion: 

Provided that nothing in this sub-section shall 
be construed as preventing the Governor-General from 
exercising his individual judgement in any case where 
by or under this Act he is required so to do. 


(2) The Governor-General in his discretion may 
preside at meetings of the council of ministers. 


(3) If any question arises whether any matter 
is or is not a matter as respects which the Governor- 
General is by or under this Act required to act in his 
discretion or to exercise his individual judgement, the 
decision of the Governor-General in his discretion 
shall be final, and the validity of anything done by 
the Governor-General shall not be called in question 
on the ground that he ought or ought not to have 
acted in his discretion, or ought or ought not to have 
exercised his individual judgement. 

10—(1) The Governor-General’s ministers shall 
þe chosen and summoned by him, shall be sworn as a ian 
members of the council, and shall hold office during asto 

i Ministers 

his pleasure. 
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(2) A minister who for any period of six conse- 
cutive months is not a member of either Chamber of 
the Federal Legislature shall at the expiration of that 
period cease to be a minister. 


(3) The salaries of ministers shall be such -as 
the Federal Legislature may from time to time by 
Act determine and, until the Federal Legislature so 
determine, shall be determined by the Governor- 
General: 

Provided that the salary of a minister shall not 
be varied during his term of office. 

(4) The question whether any and, if so, what. 
advice was tendered by ministers to the Governor- 
General shall not be inquired into in any court. 


(5) The functions of the Governor-General with 
respect to the choosing and summoning and the dis- 
missal of ministers, and with respect to the determi- 
nation of their salaries, shall be exercised by him in 
his discretion. 


11—(1) The functions of the Governor-General 
with respect to defence and ecclesiastical affairs and 
with respect to external affairs, except the relations 
between the Federation and any part of His Majesty’s 
dominions, shall be exercised by him in his discretion, 
and his functions in or in relation to the tribal areas 
shall be similarly exercised. 


(2) To assist him in the exercise of those func- 
tions the Governor-General may appoint counsellors, 
not exceeding three in number, whose salaries and 
conditions of service shall be such as may be prescrib- 
ed by His Majesty in Council. 


12—(1) In the exercise of his functions the 
Governor-General shall have the following special 
responsibilities, that is to say— 


(a) the prevention of any grave menace to the 
peace or tranquillity of India or any part thereof; 


(6) the safeguarding of the financial stability 
and credit of the Federal Government; 
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(c) the safeguarding of the legitimate interests 
of minorities; 


(d) the securing to, and to the dependants of, 
persons who are or have been members of the public 
services of any rights provided or preserved for them 
by or under this Act and the safeguarding of their 
legitimate interests; l 


(e) the securing in the sphere of executive action 
of the purposes which the provisions of Chapter III 
of Part V of this Act are designed to secure in rela- 
tion to legislation; 


(f) the prevention of action which would subject 
goods of United Kingdom or Burmese origin imported 
into India to discriminatory or penal treatment; 


(g) the protection of the rights of any Indian 
State and the rights and dignity of the Ruler thereof; 
and 


(h) the securing that the due discharge of his 
functions with respect to matters with respect to 
which he is by or under this Act required to act in 
his discretion, or to exercise his individual judgement, 
is not prejudiced or impeded by any course of action 
taken with respect to any other matter. 


(2) If and in so far as any special responsibility 
of the Governor-General is involved, he shall in the 
exercise of his functions exercise his individual judge- 
ment as to the action to be taken. 


13.— (1) The Secretary of State shall lay before 
Parliament the draft of any Instrument of Instruc- 
tions (including any Instrument amending or revok- 
ing an Instrument previously issued) which it is pro- 
posed to recommend His Majesty to issue to the 
Governor-General, and no further proceedings shall 
be taken in relation thereto except in pursuance of an 
address presented to His Majesty by both Houses 
of Parliament praying that the Instrument may be 
issued. 
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(2) The validity of anything done by the Gov- 
ernor-General shall not be called in question on the 
ground that it was done otherwise than in accordance 
with any Instrument of Instructions issued to him. 


14.—(1) In so far as the Governor-General is 
by or under this Act required to act in his discretion 
or to exercise his individual judgement, he shall be 
under the general contro) of, and comply with such 
particular directions, if any, as may from time to 
time be given to him by the Secretary of State, but 
the validity of anything done by the Governor-General 
shall not be called in question on the ground that it 
was done otherwise than in accordance with the 
provisions of this section. 


(2) Before giving any directions under this 
section the Secretary of State shall satisfy himself 
that nothing in the directions requires the Governor- 
General to act in any manner inconsistent with any 
Instrument of Instructions issued to him by His 
Majesty. 

15.—(1) The Governor-General may appoint a 
person to be his financial adviser. 


(2) It shall be the duty of the Governor-Gene- 
rals financial adviser to assist by his advice the 
Governor-General in the discharge of his special res- 
ponsibility for safeguarding the financial stability 
and credit of the Federal Government, and also to 
give advice to the Federal Government upon any 
matter relating to finance with respect to which he 
may be consulted. 


(8) The Governor-General’s financial adviser 
shall hold office during the pleasure of the Governor- 
General, and the salary and allowances of the finan- 
cial adviser and the members of his staff and their 
conditions of service shall be such as the Governor- 
General may determine. 


(4) The powers of the Governor-General with 
respect to the appointment and dismissal of a finan- 
cial adviser, and with respect to the determination 
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of his salary and allowances and the members of his 
staff and their conditions of service, shall be 
exercised by him in his discretion : 


Provided that, if the Governor-General has deter- 
mined to appoint a financial adviser, he shall, before 
making any appointment other than the first appoint- 
ment, consult his ministers as to the person to be 
selected. 


* * * * 


Chapter TIT 


THE FEDERAL LEGISLATURE 
General 


18.— (1) There shall be a Federal Legislature 
which shall consist of His Majesty, represented by 
the Governor-General, and two Chambers, to be 
known respectively as the Council of State and the 
House of Assembly (in this Act referred to as “the 
Federal Assembly”). 


(2) The Council of State shall consist of one 
hundred and fifty-six representatives of British India 
and not more than one hundred and four representa- 
tives of the Indian States, and the Federal Assembly 
shall consist of two hundred and fifty representatives 
of British India and not more than one hundred and 
twenty-five representatives of the Indian States. 


x % * % 


(4) The Council of State shall be a permanent 
body not subject to dissolution, but as near as may 
be one-third of the members thereof shall retire in 
every third year in accordance with the provisions in 
that behalf contained in the said First Schedule. 


(5) Every Federal Assembly, unless sooner dis- 
solved, shall continue for five years from the date 
appointed for their first meeting and no longer, and 
the expiration of the said period of five years shall 
operate as a dissolution of the Assembly. 


* * * * 
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Procedure in Financial Matters 


33.—(1) The Governor-General shall in respect 
of every financial year cause to be laid before both 
Chambers of the Federal Legislature a statement of 
the estimated receipts and expenditure of the Federa- 
tion for that year, in this Part of this Act referred 


-to as the “annual financial statement”. 


(2) The estimates of expenditure embodied in 
the annual financial statement shall show separately— 


(a) the sums required to meet expenditure 
described by this Act as expenditure 
charged upon the revenues of the Fede- 
ration; and 

(b) the sums required to meet other expen- 
diture proposed to be made from the 
revenues of the Federation, 


and shall distinguish expenditure on revenue account 
from other expenditure, and indicate the sums, if 
any, which are included solely because the Governor- 
General has directed their inclusion as being necessary 
for the due discharge of any of his special respon- 
sibilities. 

(3) The following expenditure shall be expendi- 
ture charged on the revenues of the Federation: 


(a) the salary and allowances of the Gover- 
nor-General and other expenditure relat- 
ing to his office for which provision is 
required to be made by Order in 
Council; 

(6) debt charges for which the Federation 
is liable, including interest, sinking fund 
charges and redemption charges, and other 
expenditure relating to the raising of loans 
and the service and redemption of debt; 

(c) the salaries and allowances of minis- 
ters, of counsellors, of the financial ad- 
viser, of the advocate-general, of chief 
commissioners, and of the staff of the 
financial adviser; 
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(d) the salaries, allowances, and pensions 


(e) 


payable to or in respect of judges of the 
Federal Court, and the pensions payable 
to or in respect of judges of any High 
Court; 

expenditure for the purpose of the dis- 
charge by the Governor-General of his 
functions with respect to defence and 
ecclesiastical affairs, his functions with 
respect to external affairs in so far as he 
is by or under this Act required in the 
exercise thereof to act in his discretion, 
his functions in or in relation to tribal 
areas, and his functions in relation to 
the administration of any territory in 
the direction and control of which he is 
under this Act required to act in his 
discretion ..... 


(f) the sums payable to His Majesty under 


(g) 


(h) 


(2) 


this Act out of the revenues of the Fe- 
deration in respect of the expenses in- 
curred in discharging the functions of 
the Crown in its relations with Indian 
States; 

any grants for purposes connected with 
the administration of any areas in a 
Province which are for the time being 
excluded areas; 

any sums required to satisfy any judg- 
ment, decree or award of any court or 
arbitral tribunal; 

any other expenditure declared by this 
Act or any Act of the Federal Legislature 
to be so charged. 


(4) Any question whether any proposed expen- 
diture falls within a class of expenditure charged on 
the revenues of the Federation shall be decided by 
the Governor-General in his discretion. 

34.—(1) So much of the estimates of expendi- 
ture as relates to expenditure charged upon the reve- 
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nues of the Federation shall not be submitted to the 
vote of the Legislature, but nothing in this sub-section 
shall be construed as preventing the discussion in 
either Chamber of the Legislature of any of those 
estimates other than estimates relating to expenditure 
referred to in paragraph (a) or paragraph(f) of sub- 
section (3) of the last preceding section. 


(2) So much of the said estimates as relates to 
other expenditure shall be submitted in the form of 
demands for grants to the Federal Assembly and 
thereafter to the Council of State, and either Chamber 
shall have power to assent or to refuse assent to 
any demand, or to assent to any demand subject to 
a reduction of the amount specified therein: 


* * * * 


(4) No demand for a grant shall be made except 
on the recommendation of the Governor-General. 


35.—(1) . . . . if the Chambers have not assent- 
ed to any demand for a grant or have assented sub- 
ject to a reduction of the amount specified therein, 
the Governor-General may, if in his opinion the 
refusal or reduction would affect the due discharge 
of any of his special responsibilities, include in the 
schedule such additional amount, if any, not exceeding 
the amount of the rejected demand or the reduction, 
as the case may be, as appears to him necessary in 
order to enable him to discharge that responsibility. 


* * * + 


Chapter IV 
LEGISLATIVE POWERS OF 
GOVERNOR-GENERAL 


42.—(1) If at any time when the Federal Le- 
gislature is not in session the Governor-General is 
satisfied that circumstances exist which render it ne- 
cessary for him to take immediate action, he may 
promulgate such ordinances as the 


circumstances 
appear to him to require; 
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Provided that the Governor-General— 


(a) shall exercise his individual judgement as 
respects the promulgation of any ordinance under 
this section if a Bill containing the same provisions 
would under this Act have required his previous 
sanction to the introduction thereof into the Legisla- 
ture; and 


(b) shall not, without instructions from His 
Majesty, promulgate any such ordinance if he would 
have deemed it necessary to reserve a Bill containing 
the same provisions for the signification of His 
Majesty’s pleasure thereon. 


(2) An ordinance promulgated under this section 
shall have the same force and effect as an Act of the 
Federal Legislature assented to by the Governor- 
General, but every such ordinance— 


(a) shall be laid before the Federal Legislature 
and shall cease to operate at the expiration of six 
weeks from the re-assembly of the Legislature, or, if 
before the expiration of that period resolutions dis- 
approving it are passed by both Chambers, upon the 
passing of the second of those resolutions; 


(b) shall be subject to the provisions of this Act 
relating to the power of His Majesty to disallow Acts 
as if it were an Act of the Federal Legislature assented 
to by the Governor-General; and 


(c) may be withdrawn at any time by the Gover- 
nor-General. 


(3) If and so far as an ordinance under this 
section makes any provision which the Federal 
` Legislature would not under this Act be competent 
to enact, it shall be void. 


43. (1) If at any time the Governor-General is 
satisfied that circumstances exist which render it 
necessary for him to take immediate action for the 
purpose of enabling him satisfactorily to discharge 
his functions in so far as he is by or under this Act 
required in the exercise thereof to act in his discre- 
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tion or to exercise his individual judgement, he may 
promulgate such ordinances as in his opinion the 
circumstances of the case require. 


(2) An ordinance promulgated under this section 
shall continue in operation for such period not exceed- 
ing six months as may be specified therein, but may 
by a subsequent ordinance be extended for a further 
period not exceeding six months. 


(3) An ordinance promulgated under this section 
shall have the same force and effect as an Act of the 
Federal Legislature assented to by the Governor- 
General, but every such ordinance— 


(a) shall be subject to the provisions of this Act 
relating to the power of His Majesty to disallow 
Acts as if it were an Act of the Federal Legislature 
assented to by the Governor-General; 


(b) may be withdrawn at any time by the 
Governor-General; and 


(c) if it is an ordinance extending a previous 
ordinance for a further period, shall be communicated 
forthwith to the Secretary of State and shall be laid 
by him before each House of Parliament. 


(4) If and so far as an ordinance under this 
section makes any provision which the Federal 
Legislature would not under this Act be competent 
to enact, it shall be void. 


(5) The functions of the Governor-General 
under this section shall be exercised by him in his 
discretion. 


44, (1) If at any time it appears to the Gover- 
nor-General that, for the purpose of enabling him 
satisfactorily to discharge his functions in so far as he 
is by or under this Act required in the exercise thereof 
to act in his discretion or to exercise his individual 
judgement, it is essential that provision should be made 
by legislation, he may by message to both Chambers 
of the Legislature explain the circumstances which in 
his opinion render legislation essential, and either— 
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(a) enact forthwith, as a Governor-General’s 
Act, a Bill containing such provisions as he considers 
necessary; or 

(b) attach to his message a draft of the Bill 
which he considers necessary. 


(2) Where the Governor-General takes such ac- 
tion as is mentioned in paragraph (6) of the preceding 
sub-section, he may at any time after the expiration 
of one month enact, as a Governor-General’s Act, the 
Bill proposed by him to the Chambers either in the 
form of the draft communicated to them or with such 
amendments as he deems necessary, but before so 
doing he shall consider any address Which may have 
been presented to him within the“said period by 
either Chamber with reference to the Bill or to 
amendments suggested tobe made therein. 


(3) A Governor-General’s Act shall have the 
same force and effect, and shall be subject to dis- 
allowance in the same manner, as an Act of the 
Federal Legislature assented to by the Governor- 
General and, if and in so far as a Governor- -General’s 
Act makes any provision which the Federal Legisla- 
ture would not under this Act be competent to enact, 
it shall be void. 


(4) Every Governor-General’s Act shall be com- 
municated forthwith to the Secretary of State and 
shall be laid by him before each House of Parliament. 


(5) The i functions of the Governor-General 
urder this section shall be exercised by him in his 
discretion. 














Chapter V 
PROVISIONS IN CASE OF FAILURE OF 
CONSTITUTIONAL MACHINERY 

45. (1) If at any time the Governor-General is 
satisfied that a situation has arisen in which the gov- 
ernment of the Federation cannot be carried on in 
accordance with the provisions of this Act, he may 
by Proclamation—- 


IV—2 
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(a) declare that his functions shall to such 
extent as may be specified in the Proclamation be 
exercised by him in his discretion; 

(b) assume to himself all or any of the powers 


vested in or exercisable by any Federal body or 
authority, 


and any such Proclamation may contain such inci- 
dental and consequential provisions as may appear to 
him to be necessary or desirable for giving effect to 
the objects of the Proclamation, including provisions 
for suspending in whole or in part the operation of any 
provisions of this Act relating to any Federal body 
or authority: 


Provided that nothing in this sub-section shall 
authorise the Governor-General to assume to himself 
any of the powers vested in or exercisable by the 
Federal Court or to suspend, either in whole or in 
part, the operation of any provision of this Act 
relating to the Federal Court. 


(2) Any such Proclamation may be revoked or 
varied by a subsequent Proclamation. 


(3) A Proclamation issued under this section— 


(a) shall be communicated forthwith to the 
Secretary of State and shall be laid by him before 
each House of Parliament; 


(b) unless it is a Proclamation revoking a pre- 
vious Proclamation, shall cease to operate at the 
expiration of six months: 


Provided that, if and so often as a resolution 
approving the continuance in force of such a Procla- 
mation is passed by both Houses of Parliament, the 
Proclamation shall, unless revoked, continue in 
force for a further period of twelve months from the 
date on which under this sub-section it would other- 
wise have ceased to operate. 


(4) If at any time the government of ‘the 
Federation has for a continuous period of three years 


INDIAN CONSTITUTIONAL DOCUMENTS 19 


been carried on under and by virtue of a Proclama- 
tion issued under this section, then, at the. expiration 
of that period, the Proclamation shall cease to have 
effect and the government of the Federation shall be 
carried on in accordance with the other provisions of 
this Act, subject to any amendment thereof which 
Parliament may deem it necessary to make, but 
nothing in this sub-section shall be construed as 
extending the power of Parliament to make amend- 
ments in this Act without affecting the accession of 
a State. alld 


(5) If the Governor-General, by a Proclamation 
under this section, assumes to himself any power of 
the Federal Legislature to make laws, any law made 
by him in the exercise of that power shall, subject 
to the terms thereof, continue to have effect until two 
years have elapsed from the date on which the Pro- 
clamation ceases to have effect, unless sooner re- 
pealed or re-enacted by Act of the appropriate Legis- 
lature, and any reference in this Act to Federal Acts, 
Federal laws, or Acts or laws of the Federal Legisla- 
ture shall be construed as including a reference to 
such a law. 





(6) The functions of the Governor-General 
under this section shall be exercised by him in his 
discretion. 

Part Ill 
The Governors’ Provinces! 
* * * * 
Chapter IT 
THE PROVINCIAL EXECUTIVE 


The Governor 


48. (1) The Governor of a Province is appoint- 
ed by His Majesty by a Commission under the Royal 
Sign Manual. 

1 Madras, Bombay, Bengal, the United Provinces, the 


Punjab, Bihar, the Central Provinces and Berar, Assam, the 
N. W. F. P., Orissa, Sind. 
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(2) The provisions of the Third Schedule to this 
Act shall have effect with respect tọ the salary and 
allowances of the Governor and the provision to be 
made for enabling him to discharge conveniently and 
with dignity itp duties of his office- 


49. (1) The executive authority of a Province 
shall be exercised on behalf of His Majesty by the 
Governor, either directly or through officers subordi- 
nate to him, but nothing in this section shall prevent 
the Federal or the Provincial Legislature from con- 
ferring functions upon subordinate authorities, or be 
deemed to transfer to the Governor any functions 
conferred by any existing Indian law on any court, 
judge, or officer or any local or other authority. 


(2) Subject to the provisions of this Act, the 
executive authority of each Province extends to the 
matters with respect to which the Legislature of the 
Province has power to make laws. 


Adminstration of Provincial Affairs. 


50. (1) There shall be a council of ministers to 
aid and advise the Governor in the exercise of his 
functions, except in so far as he is by or under this 
Act required to exercise his functions or any of them 
in his discretion: 


Provided that nothing in this sub-section shall 
be construed as preventing the Governor from 
exercising his individual judgment in any case where 
by or under this Act he is required so to do. 


(2) The Governor in his discretion may preside 
at meetings of the council of ministers. 


(3) If any question arises whether any matter _ 
is or is not a matter as respects which the Governor 
is by or under this Act required to act in his discretion 
or to exercise his individual judgement, the decision of 
the Governor in his discretion shall be final, and the 
validity of anything done by the Governor hall not 
be called in question on the ground that he ought or 
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ought not to have acted in his discretion, or ought or 
ought not to have oes his individual judgement, 


51—(1) The Gavenor’s ministers “shall be Other 


chosen and summoned by him, shall be sworn as 
members of the council, and shall hold office during 
his pleasure. 


(2) A minister who for any period of six con- 
secutive months is not a member of the Provincial 
Legislature shall at the expiration of that period 
cease to be a minister. 


(3) The salaries of ministers shall be such as 
the Provincial Legislature may from time to time by 
Act determine, and, until the Provincial Legislature 
so determine, shall be determined by the Governor: 


Provided that the salary a a minister er shall not 


en 


~~ (4) The question ea any, and if so what, 
advice was tendered by ministers to the Governor 
shall not be inquired into in any court. 


(5) The functions of the Governor under this 
section with respect to the choosing and summoning 
and the dismissal of ministers, and with respect to 
the determination of their salaries, shall be exercised 
by him in his discretion. 


52.—(1) In the exercise of his functions the 
Governor shall have the following special responsibi- 
lities, that is to say— 

(a) the prevention of any grave menace to 
the peace or tranquillity of the Province 
or any part thereof; 

{b) the safeguarding of the legitimate inte- 
rests of minorities; 

(c) the securing to, and to the dependants 
of, persons who are or have been mem- 
bers of the public services of any rights 
provided or preserved for them by or 
under this Act, and the safeguarding of 
their legitimate interests; 
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(d) the securing in the sphere of exe- 
cutive action of the purposes which the 
provisions of Chapter III of Part V of 
this Act are designed to secure in rela- 
tion to legislation; 


(e) the securing of the peace and good gov- 
ernment of areas which by or under 
the provisions of this Part of this Act 
are declared to be partially excluded 
areas; 


(f) the protection of the rights of any In- 


dian State and the rights and dignity 


or directions lawfully issued to him un- 
der Part VI of this Act by the Governor- 
General in his discretion. ~ 
(2) The Governor of the Central Provinces and 
Berar shall also have the special responsibility of 
securing that a reasonable share of the revenues of 
the Province is expended in or for the benefit of 
Berar, the Governor of any Province which includes 
an excluded area shall also have the special respon- 
sibility of securing that the discharge of his func- 
tions in respect of excluded areas is not prejudiced 
or impeded by any course of action taken with res- 
pect to any other matter, any Governor who is dis- 
charging any functions as agent for the Governor- 
General shall also have the special responsibility of 
securing that the due discharge of those functions 
is not prejudiced or impeded by any course of action 
taken with respect to any other matter, and the 
Governor of Sind shall also have the special respon- 
sibility of securing the proper administration of the 
Lloyd Barrage and Canals Scheme. 
ee a o enat 


(3) If and in so far as any special responsibi- 
lity of the Governor is involved, he shall, in the exer- 
cise of his functions, excercise his individual judgement 
as to the action to be taken. 
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53.—(1) The Secretary of State shall lay be- 
fore Parliament the draft of any Instructions (includ- 
ing any Instructions amending or revoking Instruc- 
tions previously issued) which it is proposed to recom- 
mend His Majesty to issue to the Governor of a Pro- 
vinee, and no further proceedings shall be taken in 
relation thereto except in pursuance of an address 
presented to His Majesty by both Houses of Parlia- 
ment praying that the Instructions may be issued. 


(2) The validity of anything done by the 
Governor of a Province shall not be called in question 
on the ground that it was done otherwise than in 
accordance with any Instrument of Instructions 
issued to him. 


54.—(1) In so far as the Governor of a Province 
is by or under this Act required to act in his discre- 
tion or to exercise his individual judgement, he shall 
be under the general control of, and comply with such 
particular directions, if any, as may from time to 
time be given to him by, the Governor-General in 
his discretion, but the validity of anything done by 
a Governor shall not be called in question on the 
ground that it was done otherwise than in accord- 
ance with the provisions of this section. 


(2) Before giving any directions under this 
section, the Governor-General shall satisfy himself 
that nothing in the directions requires the Governor 
to act in any manner inconsistent with any Instru- 
ment of Instructions issued to the Governor by His 
Majesty. 





* * * * 


56. Where it is proposed that the Gover- 
nor of a Province should by virtue of any powers 
vested in him make or amend, or approve the making 
or amendment of, any rules, regulations or orders 
relating to any police force, whether civil or military, 
he shall exercise his individual judgement with respect 
to the proposal, unless ìt appears to him that the 
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proposal does not relate to or affect the organisation 
or discipline of that force. 


57.—(1) If it appears to the Governor of a 
Provinee that the peace or tranquillity of the Pro- 
vince is endangered by the operations of any persons 
committing, or conspiring, preparing or attempting 
to commit crimes of violence which, in the opinion 
of the Governor, are intended to.overthrow the Gov- 
ernment as by law established, the Governor may, if 
he thinks that the circumstances of the case require 
him so to do for the purpose of combating those 
operations, direct that his functions shall, to such 
extent as may be specified in the direction, be 
exercised by him in his discretion and, until other- 
wise provided by a subsequent direction of the 
Governor, those functions shall to that extent be 
exercised by him accordingly. 


(2) While any such direction is in force, the 
Governor may authorise an official to speak in and 
otherwise take part in the proceedings of the Legis- 
lature, and any official so authorised may speak and 
take part accordingly in the proceedings of the 
Chamber or Chambers of the Legislature, any joint 
sitting of the Chambers, and any committee of the 
Legislature of which he may be named a member 
by the Governor, but shall not be entitled to vote, 


(3) The functions of the Governor under this 
section shall be exercised by him in his discretion. 


(4) Nothing in this section affects the special 
responsibility of the Governor for the prevention of 
any grave menace to the peace or tranquillity of the 
Province or any part thereof. 


58. The Governor in his discretion shall make 
rules for securing that no records or information re- 
lating to the sources from which information has 
been or may be obtained with respect to the opera- 
tions of persons committing, or conspiring, preparing, 
or attempting to commit, such crimes as are men- 
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tioned in the last preceding section, shall be disclosed 
or given— 


(a) by any member of any police force in 
the Province to another member of that 
force except in accordance -accordance with direc- direc- 


tions of th nenterCeneral of Polite of Police 


or Commissioner of Police, as the cage 
may bear In toy GE oian except 
in accordance with directions of the 
Governor in his discretion; or 

(b) by any other person in the service of the 
Crown in the Province to any person 
except in accordance with directions of 
the Governor in his discretion. 


59.— (1) All executive action of the Govern- 
ment of a Province shall be expressed to be taken 


in the name of the Governor. 
Conduct of 


(2) Orders and other instruments made and puisineen oi 
executed in the name of the Governor shall be au- Govern- 
thenticated in such manner as may be specified in Ment 
rules to be made by the Governor, and the validity 
of an order or instrument which is so authenticated 
shall not be called in question on the ground that 
it is not an order or instrument made or executed 
by the Governor. 


(3) The Governor shall make rules for the more 
convenient transaction of the business of the Provin- 
cial Government, and for the allocation among 
ministers of the said business in so far as it is not 
business with respect to which the Governor is 
by or under this Act required to act in his discre- 
tion. 


(4) The rules shall include provisions requir- 
ing ministers and secretaries to Government to 
transmit to the Governor all such information with 
respect to the business of the Provincial Government 
as may be specified in the rules, or as the Governor 
may otherwise require to be so transmitted, and in 
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particular requiring a minister to bring to the notice 
of the Governor, and the appropriate secretary to 
bring to the notice of the mimister concerned and 
of the Governor, any matter under consideration by 
him which involves, or appears to him likely to 
involve, any special responsibility of the Governor. 


(5) In the discharge of his functions under sub- 
sections (2), (8) and (4) of this section the Gover- 
nor shall act in his discretion after consultation with 
his ministers’. 


Chapter III 
THE PROVINCIAL LEGISLATURE 
General 


60.—(1) There shall for every Province be a 
Provincial Legislature which shall consist of His 
Majesty, represented by the Governor, and— 


(a) in the Provinces of Madras, Bombay, 
Bengal, the United Provinces, Bihar and 
Assam, two Chambers; 


(b) in other Provinces, one Chamber. 


(2) Where there are two Chambers of a Pro- 
vincial Legislature, they shall be known respectively 
as the Legislative Council and the Legislative Assem- 
bly and where there is only one Chamber, the 
Chamber shall be known as the Legislative Assembly. 


61—(1) The composition of the Chamber or 
Chambers of the Legislature of a Province shall be 
such as is specified in relation to that Province in 
the Fifth Schedule to this Act. 


(2) Every Legislative Assembly of every Pro- 
vince, unless sooner dissolved, shall continue for five 
years from the date appointed for their first meeting 
and no longer, and the expiration of the said period 





1 Similar provision was made by Section 17 for conduct 
of business of Federal Government. 
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of five years shall operate as a dissolution of the 
Assembly. 


(3) Every Legislative Council shall ‘be a per- 
manent body not subject to dissolution, but as near 
as may be one-third of the members thereof shall 
retire in every third year in accordance with the 
provision in that behalf made in relation to the 
Province under the said Fifth Schedule. 


* * * * 


Chapter IV 
LEGISLATIVE POWERS OF GOVERNOR 


88.— (1) If at any time when the Legislature 
of a Province is not in session the Governor is satis- 
fied that circumstances exist which render it neces- 
sary for him to take immediate action, he may 
promulgate such ordinances as the circumstances 
appear to him to require: 


Provided that the Governor— 


(a) shall exercise his individual judgement as 
respects the promulgation of any ordinance under this 
section, if a Bill containing the same provisions would 
under this Act have required his or the Governor- 
General’s previous sanction to the introduction thereof 
into the Legislature; and 


(b) shall not without instructions from the 
Governor-General, acting in his discretion, promulgate 
any such ordinance, if a Bill containing the same 
provisions would under this Act have required the 
Governor-General’s previous sanction for the intro- 
duction thereof into the Legislature, or if he would 
have deemed it necessary to reserve a Bill containing 
the same provisions for the consideration of the 
Governor-General. 


(2) An ordinance promulgated under this section 
shall have the same force and effect as an Act of the 
Provincial Legislature assented to by the Governor, 
but every such ordinance— 
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(a) shall be laid before the Provincial Legislature 
and shall cease to operate at the expiration of six 
weeks from the re-assembly of the Legislature, or if 
a resolution disapproving it is passed by the Legisla- 
tive Council, if any, upon the passing of the resolu- 
tion or, as the case may be, on the resolution being 
agreed to by the Council; 


(b) shall be subject to the provisions of this Act 
relating to the power of His Majesty to disallow 
Acts as if it were an Act of the Provincial Legislature 
assented to by the Governor; and 


(c) may be withdrawn at any time by the 
Governor. 


(3) If and so far as an ordinance under this 
section makes any provision which would not be valid 
if enacted in an Act of the Provincial Legislature 
assented to by the Governor, it shall be void. 


897 (1) If at any time the Governor of a Pro- 
vincé is satisfied that circumstances exist which ren- 
der it necessary for him to take immediate action for 
the purpose of enabling him satisfactorily to dis- 
charge his functions in so far as he is by or under 
this Act required in the exercise thereof to act in his 
discretion or to exercise his individual judgement, he 
may promulgate such ordinances as in his opinion the 
circumstances of the case require. 


(2) An ordinance promulgated under this sec- 
tion shall continue in operation for such period not 
exceeding six months as may be specified therein, but 
may by a subsequent ordinance be extended for a 
further period not exceeding six months. 


(3) An ordinance promulgated under this sec- 
tion shall have the same force and effect as an Act 
of the Provincial Legislature assented to by the 
Governor, but every such ordinance— 


(a) shall be subject to the provisions of this Act 
relating to the power of His Majesty to disallow Acts 
as if it were an Act of the Provincial Legislature; 


t 
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(b) may be withdrawn at any time by the 
Governor; and 


(c) if it is an ordinance extending a previous 
ordinance for a further period, shall be communicated 
forthwith through the Governor-General to the Seere- 
tary of State and shall be laid by him before each 
House of Parliament. 


(4) If and so far as an ordinance under this 
section makes any provision which would not be valid 
if enacted in an Act of the Provincial Legislature, 
it shall be void: 


Provided that for the purposes of the provisions 
of this Act relating to the effect of an Act of a Pro- 
vincial Legislature which is repugnant to an Act of 
the Federal Legislature, an ordinance promulgated 
under this section shall be deemed to be an Act of 
the Provincial Legislature which has been reserved 
for the consideration of the Governor-General and 
assented to by him. 


( (5) The functions of the Governor under this 
section shall be exercised by him in his discretion but 
he shall not exercise any of his powers thereunder 
except with the concurrence of the Governor-General 
in his discretion: 


Provided that, if it appears to the Governor that 

it is impracticable to obtain in time the concurrence 
of the Governor-General, he may promulgate an 
ordinance without the concurrence of the Governor- 
General, but in that case the Governor-General in his 
discretion may direct the Governor to withdraw the 
ordinance and the ordinance shall be withdrawn 
accordingly. 

90. (1) If at any time it appears to the Governor Power of 
that, for the purpose of enabling him satisfactorily to giles acid 
discharge his functions in so far as he is by or under circum- 
this Act required in the exercise thereof to act in his sae we 
discretion or to exercise his individual judgement, it is 
essential that provision should be made by legislation, 
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he may by message to the Chamber or Chambers of 
the Legislature explain the circumstances which in his 
opinion render legislation essential, and either— 


(a) enact forthwith as a Governor’s Act a Bill 
containing such provisions as he considers necessary; 
or 


(b) attach to his message a draft of the Bill 
which he considers necessary. 


(2) Where the Governor takes such action as is 
mentioned in paragraph (b) of the preceding sub- 
section, he may at any time after the expiration of 
one month, enact, as a Governor’s Act, the Bill 
proposed by him to the Chamber or Chambers either 
in the form of the draft communicated to them or 
with such amendments as he deems necessary, but 
before so doing he shall consider any address which 
may have been presented to him within the said 
period by the Chamber or either of the Chambers 
with reference to the Bill or to amendments suggested 
to be made therein. 


(3) A Governor’s Act shall have the same force 
and effect, and shall be subject to disallowance in the 
same manner, as an Act of the Provincial Legislature 
assented to by the Governor and, if and so far as it 
makes any provision which would not be valid if 
enacted in an Act of that Legislature, shall be void: 


Provided that, for the purposes of the provisions 
of this Act relating to the effect of an Act of a Pro- 
vincial Legislature which is repugnant to an Act of 
the Federal Legislature, a Governor’s Act shall be 
deemed to be an Act reserved for the consideration 
of the Governor-General and assented to by him. 


(4) Every Governor’s Act shall be communi- 
cated forthwith through the Governor-General to the 
Seeretary of State and shall be laid by him before 
each House of Parliament. 


(5) The functions of the Governor under this 
section shall be exercised by him in his discretion, 
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but he shall not exercise any of his powers thereunder 
except with the concurrence of the Governor-General 
in his discretion. 


* * * * 


Chapter VI 
PROVISIONS IN CASE OF FAILURE OF 
CONSTITUTIONAL MACHINERY 


93. (1) If at any time the Governor of a Pro- 
vince is satisfied that a situation has arisen in which 
the government of the Province cannot be carried on 
in accordance with the provisions of this Act, he 
may by Proclamation— 


(a) declare that his functions shall, to such 
extent as may be specified in the Proclamation, be 
exercised by him in his discretion; 


(6) assume to himself all or any of the powers 
vested in or exercisable by any Provincial body or 
authority; 


and any such Proclamation may contain such inci- 
dental and consequential provisions as may appear 
to him to be necessary or desirable for giving effect 
to the objects of the Proclamation, including provi- 
sions for suspending in whole or in part the operation 
of any provisions of this Act relating to any Provin- 
cial body or authority: 


Provided that nothing in this sub-section shall 
authorise the Governor to assume to himself any of 
the powers vested in or exercisable by a High Court, 
or to suspend, either in whole or in part, the operation 
of any provision of this Act relating to High Courts. 


(2) Any such Proclamation may be revoked or 
varied by a subsequent Proclamation. 
(3) A Proclamation under this section— 


(a) shall be communicated forthwith to the Sec- 
retary of State and shall be laid by him before each 
House of Parliament; 
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(b) unless it is a Proclamation revoking a previ- 
ous Proclamation, shall cease to operate at the 
expiration of six months: 

Provided that, if and so often as a resolution 
approving the continuance in force of such a Procla- 
mation is passed by both Houses of Parliament, the 
Proclamation shall, unless revoked, continue in force 
for a further period of twelve months from the date 
on which under this sub-section it would otherwise 
have ceased to operate, but no such Proclamation 
shall in any case remain in force for more than three 
years, 

(4) If the Governor, by a Proclamation under 
this section, assumes to himself any power of the 
Provincial Legislature to make laws, any law made 
by him in the exercise of that power shall, subject to 
the terms thereof, continue to have effect until two 
years have elapsed from the date on which the Pro- 
clamation ceases to have effect, unless sooner repealed 
or re-enacted by Act of the appropriate Legislature, 
and any reference in this Act to Provincial Acts, 
Provincial laws, or Acts or laws of a Provincial 
Legislature shall be construed as including reference 
to such a law. 

(5) The functions of the Governor under this 
section shall be exercised by him in his discretion and 
no Proclamation shall be made by a Governor under 
this section without the concurrence of the Governor- 
General in his discretion. 

* * * * 
Part V 
Legislative Powers 
Chapter I 
DISTRIBUTION OF POWERS 

99.—(1) Subject to the provisions of this Act, 
the Federal Legislature may make laws for the whole 
or any part of British India or for any Federated 


State, and a Provincial Legislature may make laws 
for the Province or for any part thereof. 


INDIAN CONSTITUTIONAL DOCUMENTS 33 


(2) Without prejudice to the generality of the 
powers conferred by the preceding sub-section, no 
Federal law shall, on the ground that it would have 
extra-territorial operation, be deemed to be invalid 
in so far as it applies— 


(a) to British subjects and servants of the 
Crown in any part of India; or 


(6) to British subjects who are domiciled in 
any part of India wherever they may be; or 


(c) to, or to persons on, ships or aircraft regis- 
tered in British India or any Federated State wher- 
ever they may be; or 


(d) in the case of a law with respect to a 
matter accepted in the Instrument of Accession of 
a Federated State as a matter with respect to which 
the Federal Legislature may make laws for that 
State, to subjects of that State wherever they may 
be; or 


(e) in the case of a Jaw for the regulation or 
discipline of any naval, military, or air force raised 
in British India, to members of, and persons attached 
to, employed with or following, that force, wherever 
they may be. 


100.—(1) Notwithstanding anything in the two 
next succeeding sub-sections, the Federal Legislature 
has, and a Provincial Legislature has not, power to 
make laws with respect to any of the matters enu- 
merated in List I in the Seventh Schedule to this 
Act (hereinafter called the “Federal Legislative 
List”). 


(2) Notwithstanding anything in the next succee- 
ding sub-section, the Federal Legislature, and. subject 
to the preceding sub-section, a Provincial Legislature 
also, have power to make laws with respect to any 
of the matters enumerated in List III in the said 
Schedule (hereinafter called the “Concurrent Legis- 
lative List”). 

IV—3 
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(3) Subject to the two preceding sub-sections 
the Provincial Legislature has, and ihe Federal Leg 
gislature has not, power to make laws for a Provinet 
or any part thereof with respect to any of the matters 
enumerated in List II in the said Schedule (herein- 
after called the “Provincial Legislative List’). 


(4) The Federal Legislature has power to make 
laws with respect to matters enumerated in the Pro- 
vincial Legislative List except for a Province or any 
part thereof. 


101. Nothing in this Act shall be construed as 
empowering the Federal Legislature to make laws 
for a Federated State otherwise than in accordance 
with the Instrument of Accession of that State and 
any limitations contained therein. 


102.—(1) Notwithstanding anything in the 
preceding sections of this chapter, the Federal Legis- 
lature shall, if the Governor-General has in his dis- 
cretion declared by Proclamation (in this Act refer- 
red to as a “Proclamation of Emergency”) that a 
grave emergency exists whereby the security of India 
is threatened, whether by war or internal disturbance, 
have power to make laws for a Province or any part 
thereof with respect to any of the matters enumerated 
in the Provincial Legislative List: 

Provided that no Bill or ‘amendment for the 
purposes aforesaid shall be introduced or moved with- 


out the previous sanction of the Governor-General in 
‘his discretion, and the Governor-General shall not 


‘give his sanction unless it appears to him that the 
provision proposed to be made is a proper provision 
in view of the nature of the emergency. 


(2) Nothing in this section shall restrict the 
power of a Provincial Legislature to make any law 
which under this Act it has power to make, but if 
any provision of a Provincial law is repugnant to 
any provision of a Federal law which the Federal. 
Legislature has under this section power to make, 
the Federal law, whether passed before or after the 
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Provincial law, shall prevail, and the Provincial law 
s ill to the extent of the repugnancy, but so long 


ony as the Federal law continues to have effect, be 
void. 


(3) A Proclamation of Emergency—— 


(a) may be revoked by a subsequent Procla- 
mation; 


(b) shall be communicated forthwith to the 
Secretary of State and shall be laid by him before 
each House of Parliament; and 


(c) shall cease to operate at the expiration of 
six months, unless before the expiration of that pe- 
riod it has been approved by resolutions of both 
Houses of Parliament. 


(4) A law made by the Federal Legislature 
which that’ Legislature would not but for the issue 
of a Proclamation of Emergency have been compet- 
ent to make, shall cease to have effect on the expira- 
tion of a period of six months after the Proclamation 
has ceased to operate, except as respects things done 
or omitted to be done before the expiration of the said 
period. 


103. If it appears to the Legislatures of two or 
more Provinces to be desirable that any of the: mat- 
ters enumerated in the Provincial Legislative List 
should be regulated in those Provinces by Act of the 
Federal Legislature, and if resolutions to that effect 
are passed by all the Chambers of those Provincial 
Legislatures, it shall be lawful for the Federal Legis- 
lature to pass an Act for regulating that matter 
accordingly, but any Act so passed may, as respects 
any Province to which it applies, be amended or 
repealed by an Act of the Legislature of that 
Province. 


104.—(1) The Governor-General may by public 
notification empower either the Federal Legislature 
or a Provincial Legislature to enact a law with res- 
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pect to any matter not enumerated in any of the 
Lists in the Seventh Schedule to this Act, including 
a law imposing a tax not mentioned in any such list, 
and the executive authority of the Federation or of 
the Province, as the case may be, shall extend to 
the administration of any law so made, unless the 
Governor-General otherwise directs. 


(2) In the discharge of his functions under this 
section the Governor-General shall act in his discre- 


tion. 
* * * * 


Chapter II 
RESTRICTIONS ON LEGISLATIVE POWERS 


108.—(1) Unless the Governor-General in his 
discretion thinks fit to give his previous sanction, 
there shall not be introduced into, or moved in, 
either Chamber of the Federal Legislature, any Bill 
or amendment which— 


(a) repeals, amends or is repugnant to any pro- 
visions of any Act of Parliament extending to Bri- 
tish India; or 


(6) repeals, amends or is repugnant to any 
Governor-General’s or Governor’s Act, or any ordi- 
nance promulgated in his discretion by the Governor- 
General or a Governor; or 


(c) affects matters as respects which the Gov- 
ernor-General is, by or under this Act, required to 
act in his discretion; or 


(d) repeals, amends or affects any Act relating 
to any police force; or 


(e) affects the procedure for criminal proceed- 
ings in which European British subjects are concern- 
ed; or 


(f) subjects persons not resident in British India 
to greater taxation than persons resident in British 
India or subjects companies not wholly controlled and 
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managed in British India to greater taxation than 
companies wholly controlled and managed therein; 


or 


(g) affects the grant of relief from any Federal 
tax on income in respect of income taxed or taxable 
in the United Kingdom. 


(2) Unless the Governor-General in his disere- 
tion thinks fit to give his previous sanction, there 
shall not be introduced into, or moved in, a Chamber 
of a Provincial Legislature any Bill or amendment 
which— 

(a) repeals, amends, or is repugnant to any 
provisions of any Act of Parliament extending to 
British India; or 


(b) repeals, amends or is repugnant to any 
‘Governor-General’s Act, or any ordinance promul- 
gated in his discretion by the Governor-General; or 


(c) affects matters as respects which the Gov- 
ernor-General is by or under this Act, required to 
act in his discretion; or 


(d) affects the procedure for criminal proceed- 
ings in which European British subjects are con- 
cerned ; 


and unless the Governor of the Province in 
his discretion thinks fit to give his previous sanction, 
there shall not be introduced or moved any Bill or 
amendment which— 


(ï) repeals, amends or is repugnant to any 
Governor’s Act, or any ordinance promulgated in his 
diseretion by the Governor; or 


(ii) repeals, amends or affects any Act relating 
to any police force. 


(3) Nothing in this section affects the operation 
of any other provision in this Act which requires the 
previous sanction of the Governor-General or of a 
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Governor to the introduction of any Bill or the mov- 
ing of any amendment. 


+ * * * 


110. Nothing in this Act shall be taken— 

(a) to affect the power of Parliament to legis- 
late for British India, or any part thereof; or 

(b) to empower the Federal Legislature, or any 
Provincial Legislature— 


(i) to make any law affecting the Sovereign or 
the Royal Family, or the Succession to the Crown, 
or the sovereignty, dominion or suzerainty of the 
Crown in any part of India, or the law of British 
nationality, or the Army Act, the Air Force Act, or 
the Naval Discipline Act, or the law of Prize or 
Prize courts; or 


(ii) except in so far as is expressly permitted 
by any subsequent provisions of this Act, to make 
any law amending any provision of this Act, or any 
Order in Council made thereunder, or any rules made 
under this Act by the Secretary of State, or by the 
Governor-General or a Governor in his discretion, or 
in the exercise of his individual judgement; or 


(iii) except in so far as is expressly permitted 
by any subsequent provisions of this Act, to make 
any law derogating from any prerogative right of 
His Majesty to grant special leave to appeal from 
any court. 


% * * * 


Part VI 


Administrative Relations between Federation, 
Provinces and States 
General 


122— (1) The executive authority of every Pro- 
vince and Federated State shall be so exercised as 
to secure respect for the laws of the Federal Legis- 
lature which apply in that Province or State. 
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w * * * 


(3) Without prejudice to any of the other pro- 
visions of this Part of this Act, in the exercise of the 
executive authority of the Federation in any Province 
or Federated State regard shall be had to the inter- 
ests of that Province or State. 


123.—(1) The Governor-General may direct the 
Governor.of any Province to discharge as his agent, 
either generally or in any particular case, such func- 
tions in and in relation to the tribal areas as may 
be specified in the direction. 


(2) If in any particular case it appears to the 
Governor-General necessary or convenient so to do, 
he may .direct the Governor of any Province to dis- 
charge as his agent such functions in relation to de- 
fence, external affairs, or ecclesiastical affairs as may 
be specified in the direction. 


(3) In the discharge of any such functions the 
Governor shall act in his discretion. 


% % % % 


125—(1) Notwithstanding anything in this Act, 
agreements may, and, if provision has been made in 
that behalf by the Instrument of Accession of the 
State, shall, be made between the Governor-General 
and the Ruler of a Federated State for the exercise 
by the Ruler or his officers of functions in relation 
to the administration in his State of any law of the 
Federal Legislature which applies therein. 


(2) An agreement made under this section 


shall contain provisions enabling the Governor-Gene- 
ral in his discretion to satisfy himself, by inspection 
or otherwise, that the administration of the law to 
which the agreement relates is carried out in accord- 
ance with the policy of the Federal Government and, 
if he is not so satisfied, the Governor-General, acting 
in his discretion, may issue such directions to the 
Ruler as he thinks fit. 


Governor- 
General 
may require 
Governors 
to dischaige 
certain 
functions 

as his 
agents. 


Adminis- 
tration of 
Federal 
Acts in 
Indian 
States 


Control of 
Federation 
over 
Province 
in certain 
cases 


40 INDIAN CONSTITUTIONAL DOCUMENTS 


(3) All courts shall take judicial notice of any 
agreement made under this section. 


126—(1) The executive authority of every 
Province shall be so exercised as not to impede or 
prejudice the exercise of the executive authority of 
the Federation, and the executive authority of the 
Federation shall extend to the giving of such direc- 
tions to a Province as may appear to the Federal 
Government to be necessary for that purpose. 


(2) The executive authority of the Federation 
shall also extend to the giving of directions to a 
Province as to the carrying into execution therein of 
any Act of the Federal Legislature which relates 
to a matter specified in Part II of the Concurrent 
Legislative List and authorises the giving of such 
‘directions: 


Provided that a Bill or amendment which pro- 
poses to authorise the giving of any such directions 
as aforesaid shall not be introduced into or moved 
in either Chamber of the Federal Legislature without 
the previous sanction of the Governor-General in his 
discretion. 


(3) The executive authority of the Federation 
shall also extend to the giving of directions to a Pro- 
vince as to the construction and maintenance of 
means of communication declared in the direction 
to be of military importance: 


Provided that nothing in this sub-section shall 
be taken as restricting the power of the Federation 
to construct and maintain means of communication 
as part of its functions with respect to naval, military 
and air force works. 


(4) If it appears to the Governor-General that 
in any Province effect has not been given to any 
directions given under this section, the Governor- 
General, acting in his discretion, may issue as orders 
to the Governor of that Province, either the direc- 
tions previously given or those directions modified in 
such manner as the Governor-General thinks proper. 
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made by the Governor-General exercising his indivi- 
dual judgement and, if he is serving in connection 
with the affairs of a Province, be made by the Gov- 
ernor exercising his individual judgement. 


(3) If any such person as aforesaid is suspended 
from office, his remuneration shall not during the 
period of his suspension be reduced except to such 
extent, if any, as may be directed by the Governor- 
General exercising his individual judgement or, as the 
case may be, by the Governor exercising his individual 
judgement. 


(4) The salary and allowances of any such 
person as aforesaid shall, if he is serving in connection 
with the affairs of the Federation, be charged on the 
revenues of the Federation and, if he is serving in 
connection with the affairs of a Province, be charged 
on the revenues of the Province: 


Provided that, if any such person is serving in 
connection with the railways in India, so much only 
of his salary and allowances shall be charged on the 
revenues of the Federation as is not paid out of the 
Railway Fund. 


(5) Pensions payable to or in respect of any 
such person as aforesaid, and Government contribu- 
tions in respect of any such person to any pension 
fund or provident fund, shall be charged on the 
revenues of the Federation. 


(6) No award of a pension less than the maxi- 
mum pension allowable under rules made under this 
section shall be made, except in each case with the 
consent of the Secretary of State. 


(7) No rules made under this section shall be 
construed to limit or abridge the power of the Secre- 
tary of State to deal with the case of any person ser- 
ving His Majesty in a civil capacity in India in such 
manner as may appear to him to be just and equita- 
ble, and no rules made under this section by any 

“person other than the Secretary of State shall be 
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construed to limit or abridge the power of the 
Governor-General or, as the case may be, the Gover- 
nor of a Province to deal with the case of any such 
person in such manner as may appear to him to be 
just and equitable: 


Provided that, where any rule made under this 
section is applicable to the case of any person, the 
case shall not be dealt with in any manner less 
favourable to him than that provided by the rule. 


248. (1) If any person appointed to a civil 
service or a civil post by the Secretary of State is 
aggrieved by an order affecting his conditions of 
service and on due application to the person by whom 
the order was made does not receive the redress to 
which he considers himself entitled, he may, without 
prejudice to any other mode of obtaining redress, 
complain, if he is serving in connection with the 
affairs of the Federation, to the Governor-General 
and, if he is serving in connection with the affairs 
of a Province, to the Governor of the Province, and 
the Governor-General or Governor, as the case may 
be, shall examine into the complaint and cause such 
action to be taken thereon as appears to him exer- 
cising his individual judgement to be just and 
equitable. 


(2) No order which punishes or formally cen- 
sures any such person as aforesaid, or affects adver- 
sely his emoluments or rights in respect of pension, 
or decides adversely to him the subject-matter of any 
memorial, shall be made except, if he is serving in 
connection with the affairs of the Federation, by the 
Governor-General, exercising his individual judge- 
ment, or, if he is serving in connection with the 
affairs of a Province, by the Governor of that Pro- 
vince, exercising his individual judgement. 


(3) Any person appointed to a civil service or a 
civil post by the Secretary of State may appeal to 
the Secretary of State against any order made by 
any authority in India which punishes or formally 
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censures him, or alters or interprets to his disadvan- 
tage any rule by which his conditions of service are 
regulated. 

(4) Any sums ordered to be paid out of the 
revenues of the Federation or a Province to or in 
respect of any such person as aforesaid on an appeal 
made under this section shall be charged on those 
revenues. 

249. (1) If by reason of anything done under 
this Act the conditions of service of any person 
appointed to a civil service or a civil post by the 
Secretary of State have been adversely affected, or 
if for any other reason it appears to the Secretary 
of State that compensation ought to be granted to, 
or in respect of, any such person, he or his represen- 
tatives shall be entitled to receive from the revenues. 
of the Federation, or if the Secretary of State so 
directs, from the revenues of a Province, such com- 
pensation as the Secretary of State may consider 
just and equitable. 

(2) Any sum payable under this section from 
the revenues of the Federation or the revenues of a 
Province shall be charged on the revenues of the 
Federation or, as the case may be, that Province. 

(3) For the avoidance of doubt it is hereby dèc- 
lared that the foregoing provisions of this section in 
no way prohibit expenditure by the Governor- 
General, or, as the case may be, the Governor, from 
the revenues of the Federation or a Province by way 
of compensation to persons who are serving or have 
served His Majesty in India in cases to which those: 
provisions do not apply. 


¥ * * * 
Part XI 
The Secretary of State, His Advisers and His 
Department 


278. (1) There shall be a body of persons 
appointed by the Secretary of State, not being less 
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than three nor more than six in number, as the Seere- 
tary of State may from time to time determine, 
whose duty it shall be to advise the Secretary of State 
‘on any matter relating to India on which he may 
desire their advice. 


{2) One-half at least of the persons for the time 
being holding office under this section as Advisers of 
the Secretary of State shall be persons who have held 
office for at least ten years under the Crown in India 
and have not last ceased to perform in India official 
duties under the Crown more than two years before 
the date of their respective appointments as Advisers 
under this section. 


(3) Any person appointed as an Adviser to the 
Secretary of State shall hold office for a term of five 
years and shall not be eligible for reappointment: | 


Provided that— 
(a) any person so appointed may by writing 


under his hand resign his office to the Secretary of 
State; 


(b) the Secretary of State may, if he is satisfied 
that any person so appointed has by reason of infir- 
mity of mind or body become unfit to continue to 
hold his office, by order remove him from his office. 


(4) A person for the time being holding office as 
Adviser to the Secretary of State shall not be capable 
of sitting or voting in either House of Parliament. 


(5) There shall be paid out of moneys provided 
by Parliament to each of the Advisers of the Secretary 
of State a salary of thirteen hundred and fifty pounds 
a year, and also to any of them who at the date of 
his appointment was domiciled in India a subsistence 
allowance of six hundred pounds a year. 


(6) Except as otherwise expressly provided in 
this Act, it shall be in the discretion of the Secretary 
of State whether or not he consults with his Advisers 
on any matter, and, if so, whether he consults with 
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them collectively or with one or more of them 
individually, and whether or not he acts in accordance 
with any advice given to him by them. 


(7) Any provision of this Act which requires 
that the Secretary of State shall obtain the concur- 
rence of his Advisers shall be deemed to be satisfied 
if at a meeting of his Advisers he obtains the con- 
currence of at least one-half of those present at the 
meeting, or if such notice and opportunity for objec- 
tion as may be prescribed has been given to those 
Advisers and none of them has required that a meeting 
shall be held for discussion of the matter. 


In this sub-section “prescribed” means prescri- 
bed by rules of business made by the Secretary of 
State after obtaining at a meeting of his Advisers the 
concurrence of at least one-half of those present at 
the meeting. 


(8) The Council of India as existing immediate- 
ly before the commencement of Part III of this 
Act shall be dissolved. 


Part XII 


Miscellaneous And General 
The Crown and the Indian States 


285. Subject in the case of a Federated State to 
the provisions of the Instrument of Accession of that 
State, nothing in this Act affects the rights and obli- 
gations of the Crown in relation to any Indian State. 


286. (1) If His Majesty’s Representative for 
the exercise of the functions of the Crown in its 
relations with Indian States requests the assistance 
of armed forces for the due discharge of those 
functions, it shall be the duty of the Governor- 
General in the exercise of the executive authority of 
the Federation to cause the necessary forces to be 
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employed accordingly, but the net additional 
expense, if any, incurred in connection with those 
forces by reason of that employment shall be 
deemed to be expenses of His Majesty incurred in 
discharging the said functions of the Crown. 


(2) In discharging his functions under this 
section the Governor-General shall act im his 
discretion. 


SEVENTH SCHEDULE 
Legislative Lists 
LIST I 
FEDERAL LEGISLATIVE LIST 


1. His Majesty’s naval, military and air forces 
borne on the Indian establishment and any other 
armed force raised in India by the Crown, not being 
forces raised for employment in Indian States or 
military or armed police maintained by Provincial 
Governments; any armed forces which are not forces 
of His Majesty, but are attached to or operating with 
any of His Majesty’s naval, military or air forces 
borne on the Indian establishment; central intelli- 
gence bureau; preventive detention in British India 
for reasons of State connected with defence, external 
affairs, or the discharge of the functions of the 
Crown in its relations with Indian States. 


2. Naval, military and air force works; local 
self-government in cantonment areas (not being can- 
tonment areas of Indian State troops), the regula- 
tion of house accommodation in such areas, and, 
within British India, the delimitation of such areas. 


3. External affairs; the implementing of trea- 
ties and agreements with other countries; extradition, 
including the surrender of criminals and accused 
persons to parts of His Majesty's dominions outside 
India 
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4. Ecclesiastical affairs, including Eurąpean 
cemeteries. 


5. Currency, coinage and legal tender. 

6. Public debt of the Federation. 

7. Posts and telegraphs, including telephones, 
wireless, broadcasting, and other like forms of com- 
munication: Post Office Savings Bank. 


8. Federal Public Services and Federal Public 
Service Commission. 


9. Federal pensions, that is to say, pensions 
payable by the Federation or out of Federal revenues. 


10. Works, lands and buildings vested in, or 
in the possession of, His Majesty for the purposes of 
the Federation (not being naval, military or air force 
works), but, as regards property situate in a 
Province, subject always to Provincial legislation, 
save in so far as Federal law otherwise provides, 
and, as regards property in a Federated State held 
by virtue of any lease of agreement with that State, 
subject to the terms of that lease of agreement. 


11. The Imperial Library, the Indian Museum, 
the Imperial War Museum, the Victoria Memorial, 
-and any similar institution controlled or financed 
by the Federation. 

12. Federal agencies and institutes for the fol- 
lowing purposes, that is to say, for research, for 
professional or technical training, or for the 
promotion of special studies. 


13. The Benares Hindu University and the 
Aligarh Muslim University. 


14. The Survey of India, the Geological, Bota- 
nical and Zoological Surveys of India; Federal 
meteorological organizations. 

15. Ancient and historical monuments, archaeo- 
logical sites and remains. 


16. Census. 
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17. Admission into, and emigration and expul- 
sion from, India, including in relation thereto the 
regulation of the movements in India of persons who 
are not British subjects domiciled in India, subjects 
of any Federated State, or British subjects domiciled 
in the United - Kingdom; pilgrimages to places. 
beyond India. 


- 18. Port quarantine; seamen’s and marine 
hospitals, and hospitals connected with port quaran- 
tine. 


19. Import and export across customs frontiers 
as defined by the Federal Government. 


20. Federal railways; the regulation of all 
railways other than minor railways in respect of 
safety, maximum and minimum rates and fares, 
station and service terminal charges, interchange of 
traffic and the responsibility of railway administra- 
tions as carriers of goods and passengers; the regu- 
lation of minor railways in respect of safety and 
the responsibility of the administrations of such 
railways as carriers of goods and passengers. 


21. Maritime shipping and navigation, includ- 
ing shipping and navigation on tidal waters; 
Admiralty jurisdiction. 


22. Major ports, that is to say, the declaration 
and delimitation of such ports, and the constitution 
and powers of Port Authorities therein. 


23. Fishing and fisheries beyond territorial 
waters. 


24. Aircraft and air navigation; the provision 
of aerodromes; regulation and organisation of air 
traffic and of aerodromes. 


25. Lighthouses, including lightships, beacons 
and other provision for the safety of shipping and 
aircraft. 


26. Carriage of passengers and goods by sea or 
by air. 
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27. Copyright, inventions, designs, trade-marks. 
and merchandise marks. 


28. Cheques, bills of exchange, promissory 
notes and other like instruments. 


29. Arms, firearms, ammunition. 
30. Explosives. 


31. Opium, so far as regards cultivation and 
manufacture, or sale for export. 


32. Petroleum and other liquids and substances 
declared by Federal law to be dangerously infam- 
mable, so far as regards possession, storage and 
transport. 


33. Corporations, that is to say, the incorpora- 
tion, regulation and winding-up of trading corpora- 
tions, including banking, insurance and financial 
corporations, but not including corporations owned 
or controlled by a Federated State and carrying on 
business only within that State or co-operative socie- 
ties, and of corporations, whether trading or not, with 
objects not confined to one unit. 


34. Development of industries, where develop- 
ment under Federal control is declared by Federal 
law to be expedient in the public interest. 


35. Regulation of labour and safety in mines 
and oil-fields. 


36. Regulation of mines and oilfields and mi- 
neral development to the extent to which such regu- 
lation and development under Federal control is de- 
clared by Federal law to be expedient in the public 
interest. 


37. The law of insurance, except as respects 
insurance undertaken by a Federated State, and the 
regulation of the conduct of insurance business, ex- 
cept as respects business undertaken by a Feder- 
ated State; Government insurance, except so 
far as undertaken by a Federated State, or, by virtue 


56 INDIAN CONSTITUTIONAL DOCUMENTS 


of any entry in the Provincial Legislative List or the 
Concurrent Legislative List by a Province. 


38. Banking, that is to say, the conduct of 
banking business by corporations other than corpora- 
tions owned or controlled by a Federated State and 
carrying on business only within that State. 


39. Extension of the powers and jurisdiction of 
members of a Police force belonging to any part of 
British India to any area in another Governor's Pro- 
vince or Chief Commissioner’s Province, but not so 
as to enable the Police of one part to exercise powers 
and jurisdiction elsewhere without the consent of 
the Government of the Province or the Chief Com- 
missioner, as the case may be; extension of the 
powers and jurisdiction of members of a Police force 
belonging to any unit to railway areas outside that 
unit. 


40. Elections to the Federal Legislature, sub- 
ject to the provisions of this Act and of any Order- 
in Council made thereunder. 


41. The salaries of the Federal Ministers, of 
the President and Vice-President of the Council of 
‘State and of the Speaker and Deputy Speaker of the 
Federal Assembly; the salaries, allowances and pri- 
vileges of the members of the Federal Legislature; 
‘and, to such extent as is expressly authorised by 
Part II of this Act, the punishment of persons who 
‘refuse to give evidence or produce documents before 
‘Committees of the Legislature. 


42. Offences against laws with respect to any of 
the matters in this list. 


43. Inquiries and statistics for the purposes of 
any of the matters in this list. 


‘44. Duties of customs, including export duties. 


45. Duties of excise on tobacco and other goods 
‘manufactured of produced in India except— 


(a) alcoholic liquors for human consumption ;. 
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(b) opium, Indian hemp and -other narcotic 
drugs and narcotics; non-narcotic drugs; 


(c) medicinal and toilet preparations contain- 
ing alcohol, or any substance included in sub-para- 
graph (b) of this entry. 


46. Corporation tax. 
47. Salt. 

48. State lotteries. 
49. Naturalization. 


50. Migration within India from or into a 
Governor’s Province or a Chief Commissioner’s 
Province. 


51. Establishment of standards of weight. 
62. Ranchi European Mental Hospital. 


53. Jurisdiction and powers of all courts, ex- 
cept the Federal Court, with respect to any of the 
matters in this list and, to such extent as is expressly 
authorised by Part IX of this Act, the enlargement 
of the appellate jurisdiction of the Federal Court, 
and the conferring thereon of supplemental powers. 


54. Taxes on incomc other than agricultural 
income. 


55. Taxes on the capital value of the assets, 
exclusive of agricultural land, of individuals and 
companies; taxes on the capital of companies. 

56. Duties in respect of succession to property 
other than agricultural land. 


57. The rates of stamp duty in respect of bills 
of exchange, cheques, promissory notes, bills of 
lading, letters of credit, policies of insurance, proxies 
and receipts. 


58. Terminal taxes on goods or passengers car- 
ried by railway or air; taxes on railway fares and 


freights. 
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59. -Fees in respect of any of the matters im 
this list. but not including fees taken in any Court.. 


LIST II 


PROVINCIAL LEGISLATIVE LIST 


1. Public order (but not including the use of 
His Majesty’s naval, military or air forces in aid: 
of the civil power); the administration of justice; 
constitution and organisation of all courts, except the 
Federal Court, and fees taken therein; preventive 
detention for reasons connected with the maintenance 
of public order; persons subjected to sueh detention. 


2. Jurisdiction and powers of all courts excepts 
the Federal Court, with respect to any of the: matters; 
in this list; procedure in Rent and Revenue Courts. 


3. Police, including railway and village Police:. 


4. Prisons, reformatories, Borstal institutions: 
and other institutions of a like nature, and persons. 
detained therein; arrangements with other units for 
the use of prisons and other institutions. 


5. Public debt of the Province. 


6. Provincial Public Services and Provinciak 
Public Service Commissions. 


7. Provincial pensions, that is to say, pensions: 
payable by the Province or out of Provincial revenues. 


8. Works, land and buildings vested in or in 
the possession of His Majesty for the purposes of the 
Province. 


9. Compulsory acquisition of land, 


10. Libraries, museums and other similar insti- 
tutions controlled or financed by the Province. 


11. Elections to the Provincial Legislature, sub- 
ject to the provisions of this Act and of any Order 
in Council made thereunder. 
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12. The salaries of the Provincial Ministers, of 
the Speaker and Deputy Speaker of the Legislative 
Assembly, and, if there is a Legislative Council, of 
the President and Deputy President thereof; the 
salaries, allowances and privileges of the members. 
of the Provincial Legislature; and, to such extent as 
is expressly authorised by Part III of this Act, the 
punishment of persons who refuse to give evidence 
or produce documents before Committees of the- 
Provincial Legislature. 


13. Local government, that is to say, the cons- 
titution and powers of municipal corporations, im- 
provement trusts, district boards, mining settlement: 
authorities and other local authorities for the pur- 
pose of local self-government or village administra- 
tion. 


14. Public health and sanitation; hospitals and 
dispensaries; registration of births and deaths. 


“15. Pilgrimages, other than pligrimages to 
places beyond India. 


16. Burials and burial grounds. 
17. Education. 


18. Communications, that is to say, roads, 
bridges, ferries, and other means of communication 
not specified in List I; minor railways, subject to 
the provisions of List I with respect to such railways; 
municipal tramways; ropeways; inland waterways 
and traffic thereon subject to the provisions of List 
III with regard to such waterways; ports, subject 
to the provisions in List I with regard to major ports; 
vehicles other than mechanically propelled vehicles. 


19. Water, that is to say, water supplies, irri- 
gation and canals, drainage and embankments, water 
storage and water power. 


20. Agriculture, including agricultural educa- 
tion and research, protection against pests and pre- 
vention of plant diseases; improvement of stock and' 
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prevention of animal diseases; veterinary training and 
practice; pounds and the prevention of cattle trespass. 


21. Land, that is to say, rights in or over land, 
land tenures, including the relation of landlord and 
tenant, and the collection of rents; transfer, alienation 
and devolution of agricultural land; land improvement 
-and agricultural loans; colonization; Courts of Wards; 
encumbered and attached estates; treasure trove. 


22. Forests. 


23. Regulation of mines and oilfields and mine- 
ral development subject to the provisions of List I 
“with respect to regulation and development under 
Federal control. 


24. Fisheries. 
25. Protection of wild birds and wild animals. 
26. Gas and gas-works. 


27. Trade and commerce within the Province; 
“markets and fairs; money-lending and money-lenders. 


28. Inns and innkeepers. 


29. Production, supply and distribution of 
goods; development of industries, subject to the 
provisions in List I with respect to the development 
-of certain industries under Federal control. 


30. Adulteration of foodstuffs and other goods; 
weights and measures. 


31. Intoxicating liquors and narcotic drugs, that 
ig to say, the production, manufacture, possession, 
transport, purchase and sale of intoxicating liquors, 
‘opium and other narcotic drugs, but subject, as res- 
pects opium, to the provisions of List I and, as res- 
‘pects poisons and dangerous drugs, to the provisions 
-of List ITI. 


32. Relief of the poor; unemployment. 


33. The incorporation, regulation, and winding- 
up of corporations other than corporations specified 
‘in List I; unincorporated trading; literary, scientific, 
religious and other societies and associations; co- 
-operative societies. 
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34. Charities and charitable institutions; chari- 
table and religious endowments. 

35. Theatres, dramatic performances and 
cinemas, but not including the sanction of cinemato-- 
graph films for exhibition. 

36. Betting and gambling. 

37. Offences against laws with respect of any- 
of the matters in this list. 

38. Inquiries and statistics for the purpose of 
any of the matters in this list. 

39. Land revenue, including the assessment 
and collection of revenue, the maintenance of land 
records, survey for revenue purposes and records of 
rights, and alienation of revenue. 

40. Duties of excise on the following goods 
manufactured or produced in the Province and coun- 
tervailing duties at the same or lower rates on simi- 
lar goods manufactured or produced elsewhere im 
India— 

(a} alcoholic liquors for human consumption; 

(b) opium, Indian hemp and other narcotic- 
drugs and narcotics; non-narcotic drugs; 

(c) medicinal and toilet preparations containing 
alcohol or any substance included in sub-paragraph 
(6) of this entry. 

41. Taxes on agricultural income. 

42. Taxes on lands and buildings, hearths and’ 
windows. 

43. Duties in respect of succession to agricul- 
tural land. 

44. Taxes on mineral rights, subject to any 
limitations imposed by any Act of the Federal Legis- 
lature relating to mineral development. 

45. Capitation taxes. 

46. Taxes on professions, trades, callings and” 
employments. 

47. Taxes on animals and boats. 

48. Taxes on the sale of goods and om 
advertisements. 

49. Cesses on the entry of goods into a local’ 
area, for consumption, use or sale therein. 


& 
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50. Taxes on luxuries, including taxes on enter- 
‘tainments, amusements, betting and gambling. 

51. The rates of stamp duty in respect of docu- 
ments other than those specified in the provisions of 
List I with regard to rates of stamp duty. 

52. Dues on passengers and goods carried on 
inland waterways. 

53. Tolls. 

54. Fees in respect of any of the matters in 
this list, but not including fees taken in any Court. 


LIST III 
CONCURRENT LEGISLATIVE LIST 


Part I 


1. Criminal law, including all matters ineluded 
in the Indian Penal Code at the date of the passing 
of this Act, but excluding offences against laws with 
respect to any of the matters specified in List I or 
List II and excluding the use of His Majesty’s naval, 
military and air forces in aid of the civil power. 

2. Criminal Procedure, including all matters 
included in the Code of Criminal Procedure at the 
‘date of the passing of this Act. 

3. Removal of prisoners and accused persons 
from one unit to another unit. ; 

4, Civil Procedure, including the law of Limita- 
tion and all matters included in the Code of Civil 
‘procedure at the date of the passing of this Act; the 
recovery in a Governor’s Province or a Chief Com- 
-missioner’s Province of claims in respect of taxes and 
‘other public demands, including arrears of land 
revenue and sums recoverable as such, arising outside 
that Province. 

5. Evidence and oaths; recognition of laws, 
‘public acts and records and judicial proceedings. 

6. Marriage and divorce; infants and minors; 
-adoption. 

7. Wills, intestacy, and succession, save as 
regards agricultural land. 

8. Transfer of property other than agricultural 
and; registration of deeds and documents. 
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9. Trusts and Trustees. 

10. Contracts, including partnership, agency, 
‘contracts of carriage, and other special forms of 
ontract, but not including contracts relating to 
agricultural land. 

1i. Arbitration. 

12. Bankruptcy and insolvency; administrators- 
general and official trustees. 

13. Stamp duties other than duties or fees 
collected by means of judicial stamps, but not inclu- 
ding rates of stamp duty. 

14. Actionable wrongs, save in so far as included 
in laws with respect to any of the matters specified 
in List I or List IT. 

15. Jurisdiction and powers of all courts, except 
the Federal Court, with respect to any of the matters 
in this list. 

16. Legal, medical and other professions. 

17. Newspapers, books and printing presses. 

18. Lunacy and mental deficiency, including 
places for the reception or treatment of lunatics and 
mental deficients. 

19. Poisons and dangerous drugs. 

20. Mechanically propelled vehicles. 

21. Boilers. 

22. Prevention of cruelty to animals. 

23. European vagrancy; criminal tribes. 

24. Inquiries and statistics for the purpose of 
any of the matters in this Part of this List. 

25. Fees in respect of any of the matters in this 
Part of this List, but not including fees taken in any 
Court. 

Part II 

26. Factories. 

27. Welfare of labour; conditions of labour; 
provident funds; employers’ liability and workmen’s 
compensation; health insurance, including invalidity 
pensions; old age pensions. 

28. Unemployment insurance. 

29. Trade unions; industrial and labour 
disputes, 
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30. The prevention of the extension from one 
unit to another of infectious or contagious diseases or 
pests affecting men, animals or plants. 

31. Electricity. 

32. Shipping and navigation on inland water- 
ways as regards mechanically propelled vessels, and 
the rule of the road on such waterways; carriage of 
passengers and goods on inland waterways. 

33. The sanctioning of cinematograph films for 
exhibition. 

34. Persons subjected to preventive detention 
under Federal authority. 

35. Inquiries and statistics for the purpose of 
any of the matters in this Part of this List. 

36. Fees in respect of any of the matters in this 
Part of this List, but not including fees taken in 
any Court. 


2. INSTRUMENT OF INSTRUCTIONS TO THE 
GOVERNOR-GENERAL, 1937. 


(Under Act of 1935) 


VII. It is Our will and pleasure that Our 
Governor-General shall use all endeavour consistent 
with the fulfilment of his responsibilities to Us and 
to Our Parliament for the welfare of Our Indian 
subjects, that the administration of the matters 
committed to the charge of Our Governor-General in 
Council may be conducted in harmony with the 
wishes of Our said subjects as expressed by their 
representatives in the Indian Legislature so far as 
the same shall appear to him to be just and reaso- 
nable: and shall so order the administration of his 
Government as to further the policy of the Act for 
its conversion into a Federation of all India. 

VIII. Whereas it is expedient for the common 
good of British India that the authority of Our 
Governor-General in Council and of the Indian Legis- 
lature in those matters which are by law assigned 
to them should prevail: 
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And whereas at the same time it is the purpose 
of the Act that the Governments and Legislatures 
of the Provinces should be free in their own sphere to 
pursue their own policy: 

And whereas in the interest of the harmonious 
co-operation of the several members of the body 
politic, the Act has empowered Our Governor-General 
to exercise, at his discretion, certain powers affecting 
the relations between his Government and the Pro- 
vinces: 

Tt is Our will and pleasure that Our Governor- 
General in the exercise of these powers should give 
unbiased consideration as well to the views of the 
Governments of the Provinces as to those of his own 
Government whenever those views are in conflict, and 
in particular, when it falls to him to exercise his 
power to issue orders to the Governor of a Province 
for the purpose of securing that the executive 
authority of the Governor-General in Council is not 
impeded or prejudiced, or his power to determine 
whether Provincial law or Central law shall regulate 
a matter in the sphere in which both Legislatures 
have power to make laws. 

IX. It is Our desire that Our Governor-General 
shall by all reasonable means encourage consulta- 
tion with a view to common action between his 
Government and the Provinces and between the 
Provinces themselves. It is Our further will and 
pleasure that Our Governor-General shall endeavour 
to secure the co-operation of the Provincial Govern- 
ments in the maintenance of such Central agencies 
and institutions for research as may serve to assist 
the conduct by Provincial Governments of their own 
affairs. 

* * * * 

XV. And generally Our Governor-General shall 
do all that in him lies to maintain standards of good 
administration; to promote all measures making for 
moral, social and economic welfare and tending to 
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fit all classes of the population to take their due 
share in public life; and to secure amongst all classes 
and creeds co-operation, good will and mutual res- 
pect for religious beliefs and sentiments . . 

XVI. And finally it is Our will and pleasure 
that Our Governor-General should so exercise the 
trust reposed in him that the partnership between 
India and the United Kingdom within Our Empire 
may be furthered, to the end that India may attain 
its due place among Our Dominions. 


3. INSTRUMENT OF INSTRUCTIONS TO 
THE PROVINCIAL GOVERNOR, 1937. 
(Under Act of 1935) 


B—In regard to the Executive Authority 
of the province. 


VII. In making appointments to his Council 
of Ministers Our Governor shall use his best endea- 
vours to select his Ministers in the following manner, 
that is to say, in consultation with the person who in 
his judgement is likely to command a stable majority 
so far as practicable members of important minority 
communities) who will best be in a position collect- 
tively to command the confidence of the Legislature. 
But, in so acting, he shall bear constantly in mind 
the need for fostering a sense of joint responsibility 
among his Ministers. 


VIII. In all matters within the scope of the exe- 
cutive authority of the Province, save in relation to 
functions which he is required by the said Act to 
exercise in his discretion, Our Governor shall in the 
exercise of the powers conferred upon him be guided 
by the advice of his Ministers, unless in his opinion 
so to be guided would be inconsistent with the fulfil- 
ment of any of the special responsibilities which are 
by the said Act committed to him, or with the pro- 
per discharge of any of the functions which he is 
otherwise by the said Act required to exercise on his 
individual judgement; in any of which cases Our Gov- 
ernor shall, notwithstanding his Ministers’ advice, act 
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in exercise of the powers by the said Act conferred 
upon him in such manner as to his individual judge- 
-ment seems requisite for the due discharge of the 
responsibilities and functions aforesaid. But he shall 
be studious so to exercise his powers as not to enable 
his Ministers to rely upon his special responsibilities 
in order to relieve themselves of responsibilities which 
are properly their own. 


sponsibility. for the safeguarding of the legitimate in- Interpreta- 
terests of the_minorities as requiring him to secure, tion of 
in general, that those racial or religious communities as 
for the members of which special representation is bihty 
accorded in the Legislature, and those classes of the 
people committed” to his charge who, whether on 
account of the smallness of their number or their lack 
of educational or material advantages or from any 
other cause, cannot as yet fully rely for their welfare 
upon joint political action in the Legislature, shall not 
suffer, or have reasonable cause to fear, neglect or 
oppression. But he shall not regard as entitled to 
his protection any body of persons by reason only 
that they share a view on a particular question which 
has not found favour with the majority. a 

Further, Our Governor shall interpret the said Share of 
speci esponsibility as requiring him to secure a different 
due proportion of appointments in Our Services to pesimo 
the several communities, and so far as there may be Public 
in his Province at the date of issue of these Our Services 
Instructions an accepted policy in this regard, he 
shall be guided thereby, unless he is fully satisfied 
that modification of that policy is essential in the 
interests of the communities affected or of the wel- 
fare of the publie. ) 





X. In the discharge of his special responsibi- 
lity for the securing to members of the public services 
of any rights provided for them by or under the said 
Act and the safeguarding of their legitimate interests 
Our Governor shall be careful to safeguard the mem- Protection 


bers of Our Services not only in any rights provided a pee 
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for them by or under the said Act or any other law 
for the time being in force, but also against any ac- 
tion which, in his judgement, would be inequitable. 


XI. The special responsibility of Our Governor 
for securing in the sphere of executive action any of 
the purposes which the provisions of Chapter Til of 
Part V of the said Act are designed to secure im 
relation to legislation shall be construed by him as 
requiring him to differ from his Ministers if in his 
individual judgement their advice would have effects 
of the kind which it is the purpose of the said Chap- 
ter to prevent, even though the advice so tendered 
to him is not in conflict with any specific provision 
of the said Act. 


XII. Our Governor shall construe his special 
responsibility for the protection of the rights of any 
Indian State as requiring him to see that no action 
shall be taken by his Ministers, and no Bill of the 
Provincial Legislature shall become law, which would 
imperil the economic life of any State, or affect pre- 
judicially any right of any State heretofore or here- 
after recognised, whether derived from treaty, grant, 
usage, sufferance or otherwise, not being a right ap- 
pertaining to a matter with respect to which, in virtue 
of the Ruler’s Instrument of Accession, the Federal 
Legislature may make laws for his State and his 
subjects: and he shall refer to Our Governor-Gene- 
ral any questions which may arise as to the existence 
of any such right. 


XIII. In the framing of rules for the regulation 
of the business of the Provincial Government Our 
Governor shall ensure that, amongst other provisions 
for the effective discharge of that business, due pro- 
vision is made that the Minister in charge of the 
Finance Department shall be consulted upon any 
proposal by any other Minister which affects the 


1The procedure for the determination of the right in 
case of a dispute rested with the Crown Representative for 
the conduct of relation with the Indian States. 
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finances of the Province: and further that no reap- 
propriation within a Grant shall be made by any 
Department otherwise than after consultation with 
the Finance Minister; and that in any case in which 
the Finance Minister does not concur in any such 
proposal the matter shall be brought for decision 
before the Council of Ministers. 


He shall further in those rules make due provi- 
sion to secure that prompt attention is paid to any 
representation received by his Government from any 
Minority. 


XIV. Having regard to the powers conferred 
by the said Act upon Our Secretary of State to ap- 
point persons to Our service if, in his opinion, cir- 
cumstances arise which render it necessary for him 
so to do in order to secure efficiency in irrigation, 
Our Governor shall make it his care to see that he 
is kept constantly supplied with information as to 
the conduct of irrigation in his Province in order 
that he may, if need be, place this information at the 
disposal of Our Governor-General. 


* * * # 


C.—Matters affecting the Legislature 


XVII. ... Our Governor shall not assent in 
Our name to, but shall reserve for the consideration 
of Our Governor-General, any Bill of any of the 
classes herein specified, that is to say: 


(a) any Bill the provisions of which would 
repeal or be repugnant to the provisions 
of any Act of Parliament extending to 
British India; 


(b) any Bill which in his opinion would, if it 
became Jaw, so derogate from the powers 
of the High Court as to endanger the 
position which that Court is by the Act 
designed to fill; 
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(c) any Bill regarding which he feels doubt 
whether it does, or does not, offend against. 
the purposes of Chapter III of Part V* 
or section 299 of the Act?; 


(d) any Bill which would alter the character 
of the Permanent Settlement. 


* % a % 


XIX. And generally our Governor shall do all 
that in him lies to maintain standards of good 
administration; to encourage religious toleration, 
co-operation and goodwill among all classes and 
creeds; and to promote all measures making for 
moral, social and economic welfare, and tending to 
fit all classes of the population to take their share 
in the public life and government of the Province. 


4. INDIAN NATIONAL CONGRESS AND 
REJECTION OF ACT OF 1935, 1936. 


I. Resolution of Congress, Lucknow Session, 
April, 1936. 


Whereas the Government of India Act, 1935, 
which is based on the White Paper and Joint Parlia- 
mentary Report and which is in many respects even 
worse than the proposals contained in them, in no 
way represents the will of the nation, is designed to 
facilitate and perpetuate the domination and exploi- 
tation of the people of India and is imposed on the 
country to the accompaniment of widespread repres- 
sion and the suppression of civil liberties, the Con- 
gress reiterates its rejection of the new constitution | 
in its entirety. 


The Congress, as representing the will of the 
Indian people for national freedom and a democratie 


1 Provisions with regard to discrimination against British 
subjects domiciled in the United Kingdom. ete. 
2 Compulsory acquisition of land. 
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State, declares that no constitution imposed by 
outside authority and no constitution which curtails 
the sovereignty of the people of India and does not 
recognise their right to shape and control fully their 
political and economic future can be accepted. In 
the opinion of the Congress such a constitution must 
be based on the independence of India as a nation 
and it ean only be framed by a Constituent Assembly 
elected on adult franchise or a franchise which 
approximates to it as nearly as possible. The 
Congress, therefore, reiterates and stresses the 
demand for a Constituent Assembly in the name of 
the Indian people and calls upon its representatives 
and members in Legislatures and outside to work 
for the fulfilment of this demand. 


In view of the fact that elections for the Provin- 
cial Legislatures under the new Act may ... take 
place before the next session of the Congress, this 
Congress resolves that in such an event candidates 
should be put forward on its behalf to contest such 
seats in accordance with the mandate of the Con- 
gress and in pursuance of its declared policy? ... 


* * * 


The question of acceptance or non-acceptance of 
office by Congress members elected to the Legisla- 
tures under the Constitution having been agitated 
in the country, the Congress, in view of the uncer- 
tainties of the situation as it may develop, consi- 
ders it inadvisable to commit itself to any decision 
at this stage on the question and leaves it to be 
decided at the proper time by the All-India Congress 
Committee after consulting the Provincial Congress 
Committees. 





1“The immediate objective of the Congress is to fight 
the new Constitution, to resist the introduction and working 
of the Federal part of the Act, and to lay stress on the 
nation’s demand for a Constituent Assembly”.—Resolution 
of Working Committee, March. 1987. 
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Il. Presidential Address of Jawaharlal Nehru, 
Congress, December, 1936. 


The Government of India Act of 1935, the new 
Constitution, stares at us offensively, this new chap- 
ter of bondage which has been imposed upon us 
despite our utter rejection of it, and we are pre- 
paring to fight elections under it . . . We go to the 
Legislatures not to co-operate with the apparatus of 
British imperialism, but to combat the Act and seek 
to end it... We are not going to the Legislatures 
to pursue the path of constitutionalism or barren 
reformism. 


Ill. “National Demand” Resolution!, 


March, 1937. 


The Convention calls upon all Congress Parlia- 
mentary parties to take the earliest opportunity to 
put forward in the name of the nation, a demand in 
their respective Legislatures that the Government of 
India Act, 1935, be withdrawn so that the people 
of India may frame their own Constitution. 


5. MUSLIM LEAGUE AND ACT OF 
19352, 1936. 


Resolved that the All-India Muslim League 
enters its emphatic protest against forcing the Cons- 
titution as embodied in the Government of India Act 
of 1935, upon the people of India, against their will 
and in spite of their repeated disapproval and 
dissent, expressed by various parties and bodies in 
the country. 


The League considers that having regard to the 
conditions prevailing at present in the country the 
Provincial Scheme of the Constitution be utilized 
for what it is worth in spite of the most objectionable 


1 Passed by All-India National Convention of Congress 
Legislators, March, 1937. 
2 Resolution, April 11-12, 1936. 
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features contained therein, which render the real 
control and responsibility of the Ministry and the 
Legislature over the entire field of the Government 
and the administration nugatory. 


The League is clearly of the opinion that the 
All-India Federal Scheme of the Central Government 
embodied in the ... Act of 1935 is fundamentally 
bad. It is most reactionary, retrograde, injurious 
and fatal to the vital interests of British India 
vis-a-vis the Indian States, and it is calculated to 
thwart and delay indefinitely the realization of India’s 
most cherished goal of complete responsible govern- 
ment and is totally unacceptable. 


The League considers that the British Parliament 
should still take the earliest opportunity to review 
the whole situation afresh regarding the Central 
Scheme before it is inaugurated; or else the League 
feels convinced that it would not bring peace and 
contentment to the people, but on the contrary it 
will lead to disaster if forced upon the people and 
persisted in as it is entirely unworkable in the interest 
of India and her people. 


6. CONGRESS AND OFFICE ACCEPTANCE, 
1937. 


I. Resolution of All-India Congress Committee, 
March 18, 1937. 


. . . The declared Congress policy was to combat 
the new Act and end it. The electorate has, in 
overwhelming measure, set its seal on this policy and 
programme and the new Act therefore stands con- 
demned and utterly rejected by the people . .. This 
Committee therefore demands, on behalf of the peo- 
ple of India, that the new constitution be withdrawn. 


+ * Ea 
And on the pending question of office accep- 
tance, . . . the Committee authorizes and permits the 
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commands a majority in the Legislature, provided 
the Ministerships shall not be accepted unless the 
leader of the Congress Party in the’ Legislature is 
satisfied and is able to state publicly that the 
Governor will not use his special powers of inter- 
ference or set aside the advice of Ministers in regard 
to constitutional activities. 


II. Resolution of Working Committee, 
April 28, 1937. 


The Working Committee approves of and 
endorses the action that the leaders of the Congress 
Parliamentary parties in the Provinces took?, in 
pursuance of the resolution of the All-India Congress 
Committee dated March 18, 1937, on being invited 
by the Governors in their respective Provinces to 
help them in the formation of Ministries. 


In view of the fact that it is contended by 
British Ministers? that it is not competent for the 
Governors, without amendment of the Act, to give 
the assurance required by the Congress for enabling 
the Congress leaders to form Ministries, the Com- 
mittee wishes to make it clear that the resolution of 
the All-India Congress Committee did not contem- 
plate any amendment of the Act for the purpose of 
the required assurances. The Working Committee 
moreover is advised by eminent jurists that such 


assurances can be given strictly within the Constitu- 
tion. 


Ill. Resolution of Working Committee, 
July 7, 1937. 


. . . Since the meeting of the Working Committee 
on 28 April last, Lord Zetland, Lord Stanley and 





1The Governors’ invitation to form Ministries was 
refused. 

2Lord Zetland (Secretary of State for India) and 
Mr, R. A. Butler. 
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the Viceroy: have made declarations on this issue 
on behalf of the British Government. The Working 
Committee has carefully considered these declarations 
and is of opinion that though they exhibit a desire 
to make an approach to the Congress demand they 
fall short of the assurances demanded in terms of 
the All-India Congress Committee resolution as 
interpreted by the Working Committee resolution of 
28 April... The Committee feels, however, that the 
situation created as the result of the circumstances 
and events that have since occurred, warrants the 
belief that it will not be easy for the Governors to 
„use their special powers ... The Committee has 
therefore come to the conclusion and resolves that 
Congressmen be permitted to accept office where they 
may be invited thereto. But it desires to make it 
clear that office is to be accepted and utilized for 
the purpose of working in accordance with the lines 
laid down in the Congress manifesto and to further 
in every possible way the Congress policy of com- 
bating the new Act on the one hand and of prosecut- 
ing the constructive programme on the other’. 


7. LORD LINLITHGOW ON RELATIONS OF 
GOVERNORS WITH MINISTERS’, 1937. 


[The full results of the Provincial elections were known 
in February, 1937. In Madras the Congress secured about 74 
per cent. of the total seats in the Legislative Assembly and 
56.5 per cent. of the total seats in the Legislative Council. In 
Bombay the Congress secured 49 per cent. of the total seats in 
the Assembly and 50 per cent. of the total seats in the Council. 
In C.P. the Congress secured 62.5 per cent of the total seats 
in the Assembly. In U.P. the Congress secured 59 per cent. 
of the total seats in the Assembly and 8 per cent. of the total 
seais in the Council. In Bihar the Congress secured 65 per 
cent. of the total seats in the Assembly but failed to secure 





1 Lord Linlithgow’s Statement: Document No. 7. 

2The Congress “permitted the formation in Provinces of 
Congress Ministries with a view to strengthen the nation in 
its struggle for mdependence”—Resolution of Congress, 
Haripura Session, 1938. 

3Statement, June 22, 1937. 
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any seat in the Council. In Orissa the Congress secured 60 
per cent. of the total seats m the Assembly. In Assam the 
Congress secured about 30 per cent. of the total seats in the 
Assembly but failed to secure any seat in the Council. In 
the N.W.F.P. the Congress secured 38 per cent. of the total 
seats in the Assembly. In Bengal, Sid and the Punjab the 
Congress secured about 22 per cent., 12 per cent. and 10.5 per 
cent. respectively of the total seats in the Assembly. 

A decision on the question of acceptance of office could 
no longer be delayed. On March 18, 1987, the All-India 
Congress Committee passed a resolution reiterating the 
policy of combating and ending the Act, but authorising 
office acceptance under certain conditions.* In a state- 
ment issued on March 39. 1937, Mahatma Gandhi observed, 
“My desire was not to lay down any impossible condition. .... 
I felt that this object could not be secured unless there was 
a gentlemanly understandmg between Governors and their 
Congress Ministers that they would not exercise their special 
powers of interference so long as Mmisters acted within 
the Constitution..... Have I not heard Sir Samuel Hoare 
and other Ministers saying in so many words that ordinarily 
Governors would not use their admittedly large powers of 
interference? I claim that the Congress formula asked for 
nothing more. It has been claimed on behalf of the British 
Government that the Act gives autonomy to the Provinces. 
If that is so, it is not Governors but Ministers who are during 
their period of office responsible for the wise administration 
of their Provinces.” 

Professor Coupland’s interpretation of the Congress 
demand is as follows: “The Governors were to promise not to 
do what in certain circumstances they were required to do by 
the Act and Instructions which they had sworn to obey.” 
The Governors refused to give such a promise, and the Con- 
gress leaders declined to take office. Instead of governing the 
Congress-majority Provinces under Section 93 of the Act of 
1935, the Governors appointed “Interim” Ministers not sup- 
ported by the Legislatures. 

The controversy about the legality and desirability of the 
Congress demand went on for about four months, and was 
concluded by Lord Linlithgow’s statement of June 22. Profes- 
sor Coupland says, “In fact no constitutional ground had been 
surrendered. Lord Linlithgow had not accepted Lord 
Lothian’s doctrine that a conflict between a Governor and his 
Ministers should be resolved by an appeal to the electorate, 
nor did his view that only a conflict on a major issue would 
justify an open breach imply that on other issues the ‘safe- 


1 Document No. 6 (1). 
2 The Constitutional Problem in India, Part II, p. 17. 
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guards’ would not operate at all. On minor questions, as in 
others, it was not to be supposed..... that Ministers would 
try, as a matter of deliberate policy, to do what the ‘safe- 
guards’ had been designed to prevent. Differences of opinion 
on such questions would probably, therefore, be due to mis- 
understandings and ought to be overcome by frank discus- 
sion.” However, the Viceroy’s statement was accepted by 
the Congress as a working compromise and on July 7, 1937, the 
Working Committee permitted Congressmen to accept office 
with the purpose of “combating the new Act on the one hand 
and prosecuting a constructive programme on the other.’] 


I have refrained hitherto from making any pub- 
lic statement of any sort on the constitutional issues 
which have been raised by the refusal of the party 
which commands a majority of the votes in the 
Legislatures to accept office in certain Provinces. My 
decision to do so was deliberate. ` The Governor- 
General, it is true, exercises under the Act a general 
control of the action taken by Provincial Governors 
in their discretion or in their individual judgement, 
and he is himself correspondingly subject to the 
general control of the Secretary of State. But given 
the scheme, the intention, and the construction of 
the new constitution, matters such as those which 
have of late been the subject of discussion in all 
Provinces in which the majority party in the Legis- 
latures has declined to accept office are eminently, 
in the first place, matters for discussion between the 
leaders of that party in the Province concerned and 
the Governor of that Province. 


A point has now, however, been reached at which 
it will, I think, be of advantage that, for the benefit 
of the man in the street and the ordinary elector, I 
should myself take up the threads of this discussion 
in the light of the statements which have been made 
in Parliament by the Secretary of State, and in indi- 
vidual Provinces by the Governors, and that I should 
state comprehensively, in the most formal and pub- 
lic manner open to me, my attitude, which is equally 


1 The Constitutional Problem in India, Part II, pp. 20-21. 
2 Document No. 6 (III). 
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the attitude of the Secretary of State and the Gover- 
nor of every Province in India, on the constitutional 
issues Which have been brought to the fore in con- 
nection with this question of office acceptance. 

* * * 

The interval which has passed has been of value 
as giving an opportunity to His Majesty’s Govern- 
ment, to Parliament, and to individual Governors, to 
clarify the position beyond any shadow of doubt. It 
has been of value, in my judgement, also in terms of 
the experience of the practical working of the new 
constitution afforded since the Ist of April in every 
Province in India, whether the Ministries in power 
in a Province commanded a majority in the Legis- 
latures or were themselves supported only by a mino- 
rity in those bodies. Three months ago a great poli- 
tical party, which commanded in six Provinces a 
majority in the Legislature, felt that even with the 
support of the majority in the Legislature, it could 
not wisely accept office under the provisions of the 
Act unless it received certain specifie assurances from 
Governors. Three months’ experience of the opera- 
tion of the constitution, short as I agree that 
period is, has conclusively shown from the practical 
point of view that, any legal difficulties in regard 
to the grant of such assurances apartt, those assur- 
ances are not essential to the smooth and harmonious 
working of the constitution. In every Province 
Ministers have been able to test by practical expe- 
rience that the co-operation and the assistance of the 
Services are at their disposal, and that they can in 
their dealings in day-by-day administration of the 
Province, and in their relations with the Governors 
of their Provinces, rely on those Governors to place 
at their disposal in the fullest measure and with no 





1In a communique issued by the U. P. Government it 
was stated thai, in view of the obligations imposed upon the 
Governor by the Act of 1935 and the Instrument of Instruc- 
tions, ıt was legally not in his power to meet the Congress ` 
demand. 


INDIAN CONSTITUTIONAL DOCUMENTS 79 


Pcie ad i e aa 


shade or suggestion of prejudice or personal feeling 
that help, sympathy, co-operation and experience 
which the Governors of individual Provinces have 
promised. Those three months have shown equally, 
and beyond question, that the apprehensions which 
have been entertained—and I readily accept the sin- 
cerity of those apprehensions even if I see no founda- 
tion of fact for them—that Governors would seek 
occasions for interfering with the policy of their 
Ministers, or for the gratuitous and uncalled for 
exercise of the Special Responsibilities imposed upon 
them by the Act to impede or challenge Ministers 
in the day-by-day administration of the Province, 
have no shadow of justification. 

I have been intimately associated with the fram- 
ing of the present constitution. I am familiar with 
the close concern shown by Parliament, whether in 
the Joint Select Committee or on the fioor of both 
Houses, to devise a scheme which would confer real 
and substantial powers on popularly elected Minis- 
ters, and which would enable those Ministers to feel 
that they could with confidence frame and imple- 
ment, with the co-operation of Governors and of the 
Services, a programme of legislation on broad lines 
for the benefit of the Province the government of 
which was in their hands. The Act, and the Instru- 
ment of Instructions which must be read with the 
Act, have been approved by Parliament. Taken toge- 
ther they represent the intention of Parliament and 
the instructions given by Parliament to Governors. 
Those documents make it clear beyond any possibility 
of question that, under Provincial Autonomy, in all 
matters falling within the Ministerial field, including 
the position of the Minorities, the Services, etc., the 
Governor will ordinarily be guided in the exercise of 
his powers by the advice of his Ministers, and that 
those Ministers will be responsible not to Parliament 
but to the Provincial Legislature. The only qualifi- 
cations of this rule are in respect of certain specific 
and clearly defined matters. The most important 
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of these are those known as the Special Responsibili- 
ties, and of those Special Responsibilities again the 
most important are the prevention of any grave me- 
nace to the peace or tranquillity of the Province, or 
any part of the Province, the safeguarding of legiti- 
mate interests of Minorities, and the securing to the 
Services and their dependants of any rights provided 
or preserved for them under the Act and the safe- 
euarding of their legitimate interests. Of those Spe- 
cial Responsibilities none was lightly placed by Par- 
liament, or inconsiderately, on the shoulder of the 
Governor. Every one of them represents the res- 
ponse of Parliament to the demands of substantial 
and legitimate interests. There is no vestige of foun- 
dation for the assertion which I have seen advanced 
that the Governor is entitled under the Act at his 
pleasure to intervene at random in the administra- 
tion of the Province. Those Special Responsibilities 
are, as I have said, restricted in scope to the narrow- 
est limits possible. Even so, limited as they are, a 
Governor will at all times be concerned to carry his 
Ministers with him; while in other respects in the 
field of their Ministerial responsibilities it is manda- 
tory on a Governor to be guided by the advice of 
his Ministers even though for whatever reason he 
may not himself be wholly satisfied that that advice 
is in the circumstances necessarily and decisively 
the right advice. The extent to which in practice, 
given goodwill on both sides and a desire to operate 
the new constitution for the benefit of the Province 
as a whole, difficulty may be anticipated from the 
existence of these Special Responsibilities cannot be 
better exemplified than by the history of every 
Province in India during the past three months. I 
think I am right in saying that no occasion has 
arisen on which there has been any conflict or diffi- 
culty in this area. 

I have made clear, I hope, the object at which 
Parliament is aiming in the Act, the fact that it 
transferred the executive authority in the Province 
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in practice to Ministers, and that the extent to 
which a Governor, acting in his discretion or in his 
individual judgement, has vested in him certain res- 
ponsibilities, is restricted to the bare minimum 
judged to be essential. I have indicated further that 
in the Ministerial field there can be no interference 
by a Governor with Ministers, save in respect of 
matters with regard to which he is empowered to 
exercise an individual judgement. 

I now turn to the question of what is to happen 
if unfortunately a situation arises in which the 
Governor and his Ministers do not see eye to eye on 
a matter where he is required to exercise his indi- 
vidual judgement. Such an issue may arise over a 
matter of comparatively minor importance, or over 
a matter which is of major importance, but on which 
no responsible Ministry, however little it might itself 
agree with the decision taken by the Governor, would 
for a moment—or for more than a moment—contem- 
plate resignation. I have already stated that Mi- 
nisters have the duty of advising the Governor over 
the whole range of the executive government within 
the Ministerial field, including the area of the Spe- 
cial Responsibilities. For advice so given, whether 
on matters within or without the scope of the Special 
Responsibilities, Ministers are answerable to the 
Legislature. In all such matters in which he is not 
specifically required to exercise his individual judge- 
ment, it is mandatory upon the Governor to accept 
the advice of his Ministers. Within the limited area 
of his Special Responsibilities, a Governor is directly 
answerable to Parliament, whether he accepts or does 
not accept the advice of his Ministers. But if the 
Governor is unable to accept the advice of his 
Ministers, then the responsibility for his decision is 
his and his alone. In that event, Ministers bear no 
responsibility for the decision and are entitled—if 
they so desire—publicly to state that they take no 
responsibility for that particular decision, or even 
that they have advised the Governor in an opposite 
sense. 
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But every Governor will be concerned to have 
the support of his Ministry, or to know that he is 
not lightly at variance with his Ministry when he 
acts without their support, or against their advice, 
in the discharge of a Special Responsibility. He 
will, as I see it (and the view I now proceed to 
express is the view of every Governor in India and 
of the Secretary of State), in such circumstances in 
the first place put the Ministry or the Minister fully 
in possession of his mind. He will explain to him 
the reasons which, in his judgement, make it essential 
for him to follow a particular course or to pass a 
particular order. He will listen with a mind open 
to conviction to the arguments on the other side 
which may be advanced to him. If he regards those 
arguments as valid, he will modify his proposal to 
such extent as may be appropriate. If he regards 
them, on the other hand, as invalid, he will do his 
utmost, before taking a final decision, to convince 
the. Minister, or the Ministry, of the soundness of 
the reasons for which he is unable to, accept his or 
their view. And if in these circumstances he still 
remains unable to influence their views in the direc- 
tion he desires, he will take his decision and pass 
his order with the greatest personal regret that he 
should have been unable to secure the support of his 
Ministry, and before passing it he will have exhaus- 
ted all methods of convincing his Ministry that that 
decision was the right one, given the obligation im- 
posed upon him by the Act. 

So much for the general basis on which, as I 
conceive it, a Governor will handle the situation 
which we. have been discussing. But the Special 
Responsibilities, strictly defined as their ambit is, 
include in their compass matters and decisions the 
importance of which inevitably must vary greatly. 
I ask at once—is the same attitude to be adopted in 
every case, whether its importance is great or small? 
Is the Ministry to regard its position as affected in 
an equal degree by any and every decision of the 
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Governor contrary to its advice, irrespective of the Ministers 
magnitude or the intrinsic importance of that deci- oe 
sion ? In a case in which the Governor in the exer- between 
cise of his Special Responsibilities, and after ee 
exhausting the method of approach to his Ministry important 
which I have indicated, finds himself obliged to pass deciding 
an order with which his Government did not agree, tbeir 
; : attitude 
should the Government resign, or shall it carry on towards 
its work after indicating publicly, or privately, or CERAT in 
publicly and privately, its. attitude in the matter rejection of 
which has formed the subject of the order? Or shall their advice. 
the Governor be required to dismiss it ? 

These are all the points of practical importance. 
ier Ga ured week Wiehe ieee a all 
political parties, for a pronouncement on such an 
issue must be of direct concern to every party in 
every Province in India. I judge in particular from Misgivings 
the statements made by persons of eminence in or °f Congress 
in contact with the majority party in six Provinces 
that on the answer to them largely depends the final 
removal of any hesitations which may be entertained 
in that party as to the method-in which the new 
constitution is to be operated and the extent to which 
Provincial Ministers can rely on fair treatment and 
a minimum of interference by a Governor in those 
matters which under_the Act fall within their field. 
The answer to these questions is of importance to 
every political party in this country to which it falls 
to work the constitution, and to take advantage of 
the powers and responsibilities which—have been_ 
transferred by the Government of India Act to popus 
larly elected Ministers. It will be well, therefore, 
given the importance of this issue, that I should 
make plain beyond any question, and speaking with 
the fullest authority, my own position in regard to 
it, which is the position of the Secretary of State and. 
of the Governors of the Provinces. 

Let me say in the first place that it is essential 
in this matter to. preserve a just sense of proportion. 
I welcome for this reason the helpful suggestion 
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recently made by Mr. Gandhi that it is only when 
the issue between a Governor and his Ministers 
constitutes a serious disagreement that any question 
of the severing of their partnership need arise. “Seri- 
ous disagreement” is a phrase which it is possible to 
define and to interpret in various ways. But the 
general sense is clear enough to anyone with any 
political or administrative experience. The matter 
involved must be of really major importance. It 
must, I would myself say, be of such a character that 
a Ministry would feel that their credit and their posi- 
tion were hopelessly compromised by a particular 
action taken against their advice by a Governor in 
the discharge of his responsibilities under the Act 
despite the fact that Ministers had no direct or 
indirect responsibility for that action, and that a 
Governor had taken the utmost pains to satisfy his 
Ministry that he had no choice in the discharge of 
his responsibilities but to take the action in question. 
I readily agree that where, on such an issue arising, 
and where the Governor and his Ministers have both 
approached the matter, as I am confident that they 
would, with open minds and with a full sense of res- 
ponsibility—the Governor, in so far as his Special 
Responsibilities are concerned, to Parliament, the 
Ministry to the Provincial Legislature—no agreement 
could be reached, then the Ministry must either 
resign or be dismissed. As between resignation and 
dismissal, normal constitutional practice leans very 
heavily indeed to the side of resignation. Resigna- 
tion is more consistent with the self-respect of a 
Ministry, and is an effective public indication of the 
attitude of Ministers towards the action of a Gover- 
nor. Resignation equally is an act taken spontane- 
ously by a Ministry. Dismissal, more unusual by 
far in constitutional practice, might seem to carry 
with it some suggestion of inferiority, a suggestion 
which we are concerned at any cost to eliminate 
from the new constitutional arrangements. I ought 
perhaps to add that the suggestion that the Governor: 
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should in certain circumstances demand the resig- 
nation of his Ministers is not the solution provided 
by the Act and so that it will not be possible for 
Governors to accept it. Both resignation and dis- 
missal are possible, the former at the option of the 
Ministers and the latter at the option of the Gover- 
nors. But the Act does not contemplate that the 
Governor’s option should be used to force the Minis- 
ters’ option and thus to shift the responsibility from 
himself. 


I have deliberately dealt with the extreme case 
of a conflict involving resignation or dismissal, for it 
is the extreme case on which attention has been 
rivetted. But the extreme case is in my judgement 
most unlikely in ordinary circumstances to arise, and 
it would be unwise of us to allow a contingency, by 
no means probable, given normal working and the 
friendly and understanding relations which we can 
without undue optimism anticipate between a Gover- 
nor and his Ministers, to assume a dominating 
importance in our eyes. In the ordinary way such 
differences as may arise between a Governor and his 
Ministers will admit, with goodwill on both sides, of 
being resolved in the ordinary course of administra- 
tion by agreement between the two parties, without 
any question of issues so major as resignation or dis- 
missal coming to the fore. I have already indicated 
the method by which I anticipate the Governors will 
deal with a situation in which such a difference of 
opinion exists. I feel no doubt whatever myself that, 
on that basis, deadlocks need not be anticipated, in 
view of the anxiety of all Governors—to which I can 
myself testify—not merely not to provoke conflicts 
with their Ministers, to whatever party their Minis- 
ters may belong, but to leave nothing undone to avoid 
or to resolve such conflicts. 


I have been the more concerned to set out in 
some detail the position as I see it, in that it is 
essential that those interests, or communities, or 


‘Extreme 
case of 
conflict? 
between 
Governor 
and 
Ministers 
not 
anticipated 


Compromise 
possible in 
ordinary 
cases 


Those who 
are entitled 
to the 
benefit of 
Special 
Responsibi- 
lities’ need 
not be 
alarmed. 


Congress 
attitude to 
Minorities 


Executive 
authority to 
be normally 
exercised 

by Governor 
on the 
advice of 
Ministers 


86 INDIAN CONSTITUTIONAL DOCUMENTS 


areas, to which the Act extends the assurance of 
Special Responsibilities, should not, for a moment, 
think, or have the least ground for thinking, that any 
question will arise of sacrificing their interests for 
political reasons. So far as the individual Governors 
are concerned, I can reassure them on that point 
with the utmost confidence and the fullest authority. 
So far as political parties go, experience in those 
Provinces which are at present governed by Mimis- 
tries supported by a majority in the Legislature is 
decisively encouraging. As regards the remaining 
Provinces, the statements of responsible leaders of 
the majority party have emphasized how short- 
sighted any attack on those interests would be from 
the point of view of that party itself and how improb- 
able it is. What I am concerned to make clear is 


.that, without any threat to those interests, or any 


sacrifice of them, a Governor and his Ministers can, 
in my judgement, hope, within the provisions of the 
Act, to operate the constitution in a normal manner 
which the Act envisages, and to avoid, save in cir- 
cumstances which I find it not easy to contemplate, 
fundamental differences of opinion such as to endan- 
ger the relation between the Governor and his Minis- 
try in that very limited area in which certain special 
obligations and responsibilities are imposed upon a 
Governor. 


Ñ Let me review what I have said. The position 
is as follows:— 


f° The executive authority of a Province runs in 
the name of the Governor: but in the Ministerial 
field the Governor, subject to the qualifications already 
mentioned, is bound to exercise that executive autho- 
rity on the advice of his Ministers. There are cer- 
tain strictly limited and clearly defined areas in 
which, while here as elsewhere primarily responsibility 
rests with Ministers, the Governor remains ultimately 
responsible to Parliament. Over the whole of the. 
remainder of the field Ministers are solely respon- 
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sible, and they are answerable only to the Provincial 
Legislaturé) In the discharge of the Governor’s 
Special Responsibilities it is open to the Governor, 
and it is indeed incumbent upon him, to act other- 
wise than on the advice of his Ministers if he con- 
siders that the action they propose will prejudice 
Minorities or areas or other interests affected. The 
decision in such cases will rest with the Governor; 
and he will be responsible to Parliament for taking 
it. But the scope of such potential interference is 
‘strictly defined—and there is no foundation for any 
suggestion that a Governor is free, or is entitled, or 
would have the power, to interfere with the day-to- 
day administration of a Province outside the limited 
range of the responsibilities specially confined to him. 
Before taking a decision against the advice of his 
Ministers even within that limited range a Governor 
will spare no ‘pains to make clear to his Ministers 
the reasons which have weighed with him in thinking 
both that the decision is one which it is incumbent 
on him to take, and that it is the right one. He 
‘will put them in possession of his mind. He will 
listen to the arguments they address to him. He 
will reach his decision with full understanding of 
those arguments and with a mind open to conviction. 
In such circumstances, given the good will which we 
can I trust postulate ‘on both sides, and for which 
I can on behalf of His Majesty’s Government answer 
so far as Governors are concerned, conflicts need not 
in a normal situation be anticipated. On the-matter 
of degree a convention which would require the auto- 
matic dismissal or resignation of a Ministry whenever 
there is any difference of opinion, however unimpor- 
tant, would show a lack of proportion, and I need 
mot now emphasize the objections to any such con- 
vention. For it goes without saying that cases of 
quite minor importance may arise within the area 
under discussion; and it goes without saying equally 
‘that government, and the position of Ministers, 
would be impossible, if on each such occasion a 
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Governor were required by a binding convention to 
dismiss his Ministers, or the Ministers felt it incum- 
bent on them to resign. The interruption to ad- 
ministration and the loss of credit to Ministers would 
be intolerable. All the more so since Ministers would 
feel compelled to resign on account of a decision for 
which they were not in any way responsible and on 
which they would be at liberty to indicate publicly 
that they differed from the Governor who had, in 
the discharge of his own responsibilities, chosen to 
take a particular course. It is not by rigid conven- 
tions of this nature, but by give and take, by the 
elasticity which is the governing factor of any suc- 
cessful democratie constitution, that constitutional 
advance is shown by the experience of history to 
proceed. 

Where on the other hand a really major issue 
is involved and Ministers, even though they are not 
responsible for the final decision taken by a Gover- 
nor, and can without any constitutional impropriety 
make that clear, feel that such action raised issues 
of such a character, and affected their position as a 
parliamentary party, in such a way, that they can 
no longer, without misunderstanding in the country, 
associate themselves with the Governor in the work 
of administration, then it is open to Ministers to 
resign. Or, if they do not resign and the Governor 
feels that his partnership with them cannot with 
profit to the public continue, it is open to a Gover- 
nor, and indeed incumbent on him, to dismiss them. 
But the object of Governors, and, I feel confident, 
the object of the Ministers, will at all times be to 
avoid such a state of things arising. The mere fact 
that the Government of India Act covers contingen- 
cies such as the dismissal of Ministers, the breakdown 
of the constitution, or the like, is not for one moment 
to be taken as involving an assumption that the 
framers of the Act, those concerned with its adminis- 
tration, or anyone, indeed, who is concerned for the 
constitutional progress and the development of this 
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great country, wishes to see those contingencies 
turned into realities. ‘The design of Parliament, and 
the object of those of us who are servants of the 
Crown in India and to whom it falls to work the 
provisions of the Act, must be and is to ensure the 
utmost degree practicable of harmonious co-operation 
with the elected representatives of the people for the 
betterment and improvement -of each individual Pro- 
vince, and of India as a whole; and to avoid in every 
way, consistent with the Special Responsibilities for 
Minorities and the like which the Act imposes, any 
such clash of opinion as would be calculated unneces- 
sarily to break down the machine of government, or 
to result in a severance of that fruitful partnership 
between the Governor and his Ministers which is the 
basis of the Act, and the ideal the achievement of 
which the Secretary of State, the Governor-General 
and the Provincial Governors are all equally con- 
cerned to secure. ~ 

Before I take leave of you I feel that you would 
wish me, setting aside all technicalities, to speak to 
you for a moment or two as one who has had a good 
deal of Parliamentary experience and some share in 
the shaping of the new constitution. Some of you, 
I know, hold, and hold strongly, that the plan of 
reform does not go sufficiently far in the direction of 
complete self-government. I do not question the 
sincerity with which that view is held. But I am 
certain that every responsible person, in deciding his 
position on this vital matter, does so with a genuine 
anxiety in the best interests of India to take a balan- 
ced view and to reach a right decision as to what 
may best be done, in the conditions of this time, to 
„serye those interests. Let me at once assure you 
that in my best judgement, and given good will on 
all sides, this constitution will work and that in 
experience it will be found to work well. It stands 
now as the law of the land. It stands, too,—and 
despite all the criticism that has been levelled against 
it—as the only complete and homogeneous scheme 
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of political -reform now before the country. I am 
convinced that the shortest road to that fuller poli- 
tical life which many of you so greatly desire is to 
accept this constitution, and to work it for all it is 
worth. Of their nature, politics are ever dynamic, 
and to imagine that their expression in terms of @ 
written constitution can render them static would be 
utterly to disregard the lessons of history, and indeed, 
the dictates of common sense. 


Again, it is my firm conviction that this cons- 
titution will be found to offer immense opportunities: 
for beneficient public service. And in this connec- 
tion, I may venture a word upon a matter very close 
to my heart. It is my conviction that in the full 
working and development of this constitution lies the 
best hope for that general and lasting amelioration 
in the condition of the rural population and of the 
humbler sections of society which all of us so ardently 
desire. 


The discussions and debates of the last two 
months have, I think, placed before you every argu- 
ment and point of view that bear upon this issue. 
The choice, a choice fraught with so much of pro- 
found significance for the future of India, must 
shortly be made. I hope with all my heart that all, 
whether leaders or their followers, may find it their 
duty to choose the way of constructive effort. What- 
ever emerges, you may count upon me, in face even 
of bitter disappointment, to strive untiringly towards 
the full and final establishment in India of the 
principles of Parliamentary Government. But if 
what I should regard as a deplorable outcome should 
emerge from the present situation and if Parliamen- 
tary and responsible government should as a conse- 
quence be suspended in a number of Provinces, it 
might, however much we might all of us regret, it, 
be beyond the power of any of us rapidly to reverse 
the circumstances that must then supervene. In that 
event, invaluable time will be lost, and I greatly 
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fear, no little hurt inflicted upon the cause of pro- 
gressive reform. But I do not believe that these 
sad things will come to pass, for I have faith in you 
and in the destiny of India. The way we tread may 
seem dark and sometimes difficult. The star that 
guides our course may seem sometimes to flicker and 
almost to fail. Yet faith and courage are mighty for- 
ces. Let us summon them to our aid in this difficult 
heur, and together move steadily forward towards 
the fulfilment of our hopes. 


8. RESIGNATION OF TWO CONGRESS 
MINISTRIES, 1938. 


[The Congress by its election manifesto was, among other 
things, pledged to the release of all political prisoners. Most 
of them were released in the different Congress Provinces. 
In U.P. and Bihar some prisoners convicted of violence re- 
mained in jail. Agitation for their release was going on in 
the country. In Bihar some political prisoners repatriated 
from the Andamans went on hunger strike. In U-P., though 
there was no hunger strike, the release of political prisoners 
could not be long delayed if the Congress was not ‘to be 
accused of breaking its election pledges. It was well known 
that the prisoners had given up their faith in terrorist methods 
and violence. “The Chief Ministers of the two Provinces had 
been insisting on their release; but the Governors were not 
agreeable. The former were compelled to arrive at the con- 
clusion that, as heads of the Cabinets and as men primarily 
xesponsible for law and order, it was undignified for them to 
carry on a prolonged and fruitless controversy with the 
Governors. A great principle was involved. The Congress had 
accepted office on the clear understanding that there would 
be no interference with the Ministers in their legitimate 
constitutional day-to-day work. As the Governors refused to 
yield, and as they were supported by the Governor-General, 
the two Ministries resigned on February 15, 1938. A few 
days later the Governors and the Chief Ministers arrived at 
“agreed conclusions” and the Ministers resumed office.] 


I. Statement of Lord Linlithgow, 
February 22, 1938. 


The history of the difficulties which have arisen 
in the United Provinces and Bihar in connection 
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with the release of prisoners described as political 
prisoners is well-known. In both Provinces discus- 
sions regarding the release of prisoners in this class 
have, for some time past, been proceeding between 
Ministers and Governors; and Governors throughout 
made it clear that they were ready and willing to 
examine individual cases and would not stand in the 
way of release, unless where circumstances were 
clearly such as to involve responsibilities laid upon 
them by the Act... . 


Discussions regarding release after examination 
of individual cases were still proceeding, when on 
14th February a demand was tendered by the Pre- 
miers of Bihart and the United Provinces? for 
immediate general release of all prisoners classed as 
‘political’ in those two Provinces... . 


* * * 


.. . having regard to the responsibilities which, 
under the Constitution, are placed upon the Gover- 
nor-General, the Governors of both Provinces, after 
consulting their Ministers, referred for my instruc- 
tions the advice which their Ministers had tendered. 


Having regard to the circumstances described 
above®; to the essential necessity of considering the 
reaction on adjoining Provinces of the release of these 
prisoners; and to the fact that acceptance of the 
principle that terrorist convicts should be indiscrimi- 
nately released without regard to individual consi- 
derations would be highly dangerous, and in view of 
the history of terrorism in the past, could not fail to 
give impetus to fresh terrorist organisation in Ben- 
gal, careful consideration left me with no choice but 
to conclude that issues involved were such that it 


1 Babu Sri Krishna Sinha. 
2 Pandit Govind Ballabh Pant. 
8“The prisoners in question are..... persons convicted of 


violence, or of preparation for specific acts of violence, by 
normal criminal courts”, 
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was incumbent on me to issue an instruction’ to those 
Governors under provisions of section 126 (5) of the 
Act?. 


* * *% 


The Governors, on receipt of my instructions, 
informed their Ministers that they could not accept 
their advice on this matter. The Ministers there- 
upon tendered their resignation’. 


1The order issued by the Governor-General to the 
Governors of Bihar and the U.P. was as follows: 
“ ,...despite the advice in the contrary sense of your Minis- 
ters, you should decline to agree to the proposed general 
release of your political prisoners.” 

2 This Section runs as follows: “.....the Governor- 
General, acting in his discretion, may at any time issue orders 
to the Governor of a Province as to the manner in which the 
executive authority thereof is to be exercised for the purpose 
of preventing any grave menace to the peace or tranquillity 
of India or any part thereof.” 

3 The Bihar Muinistry wrote in the letter of resignation 
dated February 15, 1938, “...... We feel that conditions in 
which power in discharging special responsibilities in respect 
of peace and order could be legitimately exercised, do not 
exist in the Province. Nor are they likely to arise after 
release of 23 political prisoners on which, on grounds of policy 
and principle, we have insisted. We are not prepared to 
agree that release of these prisoners would have affected peace 
and tranquillity anywhere outside Bihar either. In this view 
of the matter we cannot but regard action of His Excellency 
the Governor-General, in a matter which is the primary con- 
cern of the Provincial Government, as a grave breach of the 
letter and the spirit of the constitution”. 

The U.P. Ministry wrote in the letter of resignation, 
dated February 15, 1938, “.....No Council of Ministers can 
discharge its functions satisfactorily if its considered opinion 
is disregarded arbitrarily in respect of momentous questions, 
strictly falling within their purview, by outside authority..... 
It is inconceivable that release of no more than 15 political 
prisoners..... can be a grave menace to peace and tranquillity 
of any Province in India ....The decision of the Governor- 
General is attributed to extra-provincial affairs and it is signi- 
ficant that action has been taken under Section 126 and not 
under Sec. 54, which suggests that the Governor of the Pro- 
vince does not consider that there is any menace to peace and 
tranquillity inside the Province itself.....We look upon this 
interference as an utter abuse, even of provisions of Section 
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The Governors concerned, and I, so far as E am 
concerned, have done our utmost over the last. seven 
months to work in harmonious co-operation with the 
Congress Ministers of both these Provinces and all 
possible help has been lent them. There has been 
no foundation over that period for any suggestion 
that it is the poliey, or desire, of the Governor- 
General or of the Governors to impede or interfere 
with legitimate activities of these Ministries, or to 
take any step the necessity for which was not im- 
posed upon them by the terms of the Act. That is 
equally true to-day. 

* w * 

. . . Ministers are responsible for law and order. 
But they are so responsible under the Act subject to 
the responsibility of Governors to ensure the peace 
and tranquillity of their own Province; and the 
Governors are bound to have in mind the corres- 
ponding responsibility that falls on the Governor- 
General for the peace and tranquillity of India or 
any part thereof. Neither a Governor nor the 
Governor-General will wish to see his responsibility 
attracted, but, as I made clear in my message of 
last June, where that responsibility is in fact 
attracted, neither the Governor nor the Governor- 
General can shrink from discharging it. 


Il. Statement of Mahatma Gandhi. 


I have read the Governor-General’s statement 
with the respect and attention it deserves ... It 
reads like a special pleading unworthy of a personage 
possessing unheard of powers. 

* # # 

The Governors’ duty and right are to advise 

their Ministers on questions of broad policy and 


126(5), and it brings vividly home to us the unsubstantial 
character of autonomy which Provinces are supposed to enjoy; 
when advice of Council of Ministers can be trampled upon 
by one entirely outside the Province, and having no direct 
gontact with it, and not a live part in its affairs.” 
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‘warn them of the danger in their exercise of certain 
‘powers but, having done so, to leave their Ministers 
free to exercise their unfettered judgement. If such 
were not the case, responsibility would become a 
perfectly meaningless term and the Ministers res- 
ponsible to their electors would have as their share 
nothing but odium.and disgrace if their responsibility 
had to be shared with. the Governors in the daily 
administration. of affairs by law entrusted to them. 
* * * 


One thing I. must say in connection with the 
- exercise by His Excellency of his powers under Sec- 
tion 126 (5) ...I have read the whole of it. It 
is entitled “control of Federation over the Provinces 
in certain cases.” Unless the Sub-Sections have no 
connection with one another and are to be read inde- 
pendently of one another, my reading is that in the 
present case the exercise of powers under Sub-Section 
5 of Section 126 is a manifest misapplication .. . 
IIL Resolution of Congress, Haripura 
Session, 1938. 


The experience of office by Congress Ministers 
in the Provinces has shown that at least in two Pro- 
vinces, the U. P. and Bihar, there has in fact been 
interference in the day-to-day administration of 
Provincial affairs ... In the opinion of the Con- 
gress, release of prisoners is a matter coming essen- 
tially within the purview of day-to-day administra- 
tion, which does not admit of protracted discussion 
with Governors. The function of the Governor is 
to guide and advise Ministers, and not to interfere 
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In the opinion of the Congress, the interference 
of the Governor-General with the deliberate action 
af the respective Prime Ministers is not. merely a 
violation of the assurance? ... but it is also a mis- 


1 See Document No. 7. 
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application of Section 126 (5) of the Government 
of India Act. There was no question of grave menace 
to peace and tranquillity involved. 


& * ¥ 


The Congress does not desire to precipitate a 
crisis which may involve non-violent non-co-opera- 
tion and direct action consistent with the Congress 
policy of truth and non-violence. The Congress is, 
therefore, at present reluctant to instruct Ministers 
in other Provinces to send in their resignations by 
way of protest against the Governor-General’s 
action... 


When the Congress approved of acceptance of 
office, with great reluctance and considerable hesita- 
tion, it had no misgivings about its own estimate of 
the real nature of the Government of India Act. The 
latest action of the Governor-General justifies that 
estimate and not only exposes the utter inadequacy 
of the Act to bring real liberty to the people, but 
also shows the intention of the British Government 
to use and interpret it not for the expansion of 
liberty, but for its restriction . . . 


9. LORD LINLITHGOW ON PROVINCIAL 
AUTONOMY, 1937-38. 


I. Speech'!, March 15, 1937. 


... The great provincial electorates have made 
their choice, and upon the first day of next month 
provincial autonomy becomes an accomplished fact. 
From that moment the unitary system of government 
which has for so long a period of time obtained in 
this country comes to an end, and the eleven Pro- 
vinces of British India adventure forth upon their 
several ways ... it is at a time such as this that 
the representative of the Crown, be he the Governor- 
General or the Governor of a Province, must needs 


1 At a dinner given by the President, Council of State, 
Sir Maneckji Dadabhoy, 
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remind himself that it is his bounden duty to stand 
above party interests and party differences, and to 
keep steadily before his mind his obligations not only 
to those whose cause has triumphed, but also to those 
who have tasted the bitterness of defeat ... And 
again, I am bound at this time to remember the 
fundamental nature of the change that is about to 
take place as between the Centre and the Provinces. 
Indeed, it is of the essence of the system of govern- 
ment upon which we are embarking that it provides 
for each Province free play within the limits of do- 
mestic policy to develop in the manner best suited 
to the circumstances, political and economic, of those 
who dwell within its bounds. It is most necessary 
that those of us who approach this question from 
of the Central Government, whatever 
the sphere oÑ yur responsibility, should keep steadily 
ófęr limits of our action towards the 
X, ak we should respect scrupulously 
those pi rom the moment that Provincial Auto- 
Kaedmes effective. 








II. Speech', December 19, 1938. 


When we last met a year ago, Provincial Auto- 
nomy had been in operation for nine months. The 
experience of those nine months had left me confi- 
dent that whatever difficulties lay ahead (and the 
possibility of difficulty and misunderstanding was as 
present then as it is to-day), the workability and 
the essential soundness of the scheme devised by 
Parliament had proved themselves; and that, what- 
ever criticisms might be levelled on points of detail, 
the foundation was the right one, and, given under- 
standing and good will, the scheme of Provincial 
Autonomy was sound and workable. I was confident 
too that the autonomous Provincial Governments, 
whatever party they represented, could in the work- 


1 At Annual Meeting of the Associated Chambers of 
Commerce, Calcutta. 
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ing of Provincial Autonomy expect in the fullest 
measure from Governors, from the Services, and, 
in so far as he was concerned, from the Governor- 
General, friendly and ready co-operation. 


Another year’s experience of the working of 
Provincial Autonomy leaves .. . no room for doubt 
on any of these points. The tributes which Ministers 
of all political parties have in recent months paid to 
the work of the great Services speak for themselves. 
I know from first hand how real is the importance 
which Ministers attach to the loyal and willing co- 
operation which they have received. I can speak 
equally from first hand of the friendly character of 
the relations between Governors, standing as the 
King’s representatives, outside and above party, and 
their Ministers. As to the working of the special 
responsibilities, you will, I am sure, agree that the 
forecast which I gave in my message to India of June 
last year has been amply and fully realised .... on 
a broad view, the great experiment of Provincial 
Autonomy, the transfer of real powers to Ministers 
elected by an electorate five times the size of any 
electorate that had previously voted in India, has 
proved a marked success. 


10. MR. JINNAH ON MUSLIM CLAIMS, 
1937-1938. 


I. Presidential Address, All-India Muslim League, 
Lucknow Session, October, 1937. 


.... On the 12th April, 1936, the Muslim 
League at its session, the first time in its history, 
undertook the policy and programme of mass con- 
tact. The League considered the prevailing condi- 
tions and surveyed the situation. We had to face 
the forthcoming elections on the eve of the inaugura- 
tion of the new Provincial constitution embodied in 
the Government of India Act, 1935, and had no 
alternative but to enter the field and contest the 
elections to the Provincial Legislatures. It was also 
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felt that there was no alternative but to utilise the 
Provincial constitution for what it was worth, al- 
though it was far from being satisfactory. I may 


here reproduce the resolution that was passed on the 
12th April, 1936: 


“Whereas the Parliamentary system of govern- 
ment which is being introduced in this country with 
‘the inauguration of the new constitution presupposes 
the formation of parties with a well-defined policy 
and programme which facilitate the education of the 
electorate, and co-operation between groups with ap- 
proximate aims and ideals and ensures the working 
of the constitution to the best advantage ; and where- 
as in order to strengthen the solidarity of the Muslim 
community and to secure for the Muslims their 
proper and effective share in the Provincial Govern- 
ments, it is essential that the Muslims should orga- 
nise themselves as one party, with an advanced and 
progressive programme, it is hereby resolved that the 
All-India Muslim League do take steps to contest 
the approaching Provincial elections á 


* * * 


eer In each and every Province where League 
Parliamentary Board was established and the League 
Parties were constituted we carried away about 60 
and 70 per cent. of the seats that were contested by 
the League candidates ..... The Muslim League 
stands for full national democratic self-government 
for India .... There are some who talk of complete 
independence. But it is no use having complete 
independence on your lips and the Government of 
India Act, 1935, in your hands... 


The present leadership of the Congress, especially 
during the last ten years, has been responsible for 
alienating the Mussalmans of India more and more 
by pursuing a policy which is exclusively Hindu, and 
since they have formed the Governments in six Pro- 
vinces where they are in a majority they have by 
their words, deed and programme shown more and 
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more that the Mussalmans cannot expect any justice 
or fair play at their hands. Wherever they are in a 
majority and wherever it suited them, they refused 
to co-operate with the Muslim League Parties and 
demanded unconditional surrender and signing of 
their pledges. 


The demand was insistent, “Abjure your party 
and forswear your policy and programme and liqui- 
date Muslim League”;? but where they found that 
they had not a majority, like the North-West Fron- 
tier Province, their sacred principle of collective res- 
ponsibility disappeared, and promptly the Congress 
Party was allowed in that Province to coalesce with 
any other group”. Any individual Mussalman member 
who was willing to unconditionally surrender and 
sign their pledge was offered a job as a Minister and 
was passed off as a Mussalman Minister, although he 
did not command the confidence or the respect of 
an overwhelming majority of the Mussalman represen- 
tatives in the Legislatures . . . . Hindi is to be the 
national language of all India, and Bande Mataram 
is to be the national song, and is to be forced upon 
all. The Congress flag is to be obeyed and revered 
by all and sundry. On the very threshold of what 
little power and responsibility is given, the majority 
community have clearly shown their hand that Hin- 
dustan ix for the Hindus; only the Congress masque- 
rades under the name of nationalism, whereas the 
Hindu Mahasabha does not mince words. The result 
of the present Congress Party policy will be, I ven- 
ture to say, class bitterness, communal war and 
strengthening of the imperialistic hold as a conse- 
quence .... 


. . . the responsibility of the British Government 
is no less in the disastrous consequences which may 


1See Coupland, The Constitutional Problem in India, 
Part II, pp. 110-112. 

2See Coupland, The Constitutional Problem in India, 
Part IT, pp. 16, 121-123. 
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ensue. Jt has been clearly demonstrated that the 
Governor and the Governor-General who have been 
given the powers and special responsibility to safe- 
guard and protect the minorities under the constitu- 
tion .. . have failed to use them and have thereby 
been a party to the flagrant breach of the spirit of 
the constitution and the Instrument of Instructions 
in the matter of appointment of Muslim Ministers. 
On the contrary they have been a party to passing 
off men as Muslim Ministers by appointing them as 
such, although they know full well that they do not 
command the confidence of the Muslim representa- 
tives or the public outside. If, in a matter like this, 
the Governors have shown their utter helplessness 
and disregard for their sacred obligations which were 
assumed by the British Government for the protection 
of minorities, could they or would they be able to 
afford protection in hundred and one other matters 
which may not come up to the surface or be known 
in the day-to-day working of the Legislature and 
the administrative machinery ? . . . The one whole- 
some lesson that I ask the Mussalmans to learn, 
before it is too late, is that the path before the Mus- 
salmans is therefore plain. They must realise that 
the time has come when they should concentrate and 
devote their energies to self-organization and full 
development of their power to the exclusion of every 
other consideration . 


No settlement with the majority is possible, as 
no Hindu leader speaking with any authority shows 
any concern or genuine desire for it. Honourable 
settlement can only be achieved between equals, and 
unless the two parties learn to respect and fear each 
other, there is no solid ground for any settlement 
. .. It does not require political wisdom to realise 
that all safeguards and settlements would be a scrap 
of paper, unless they are backed up by power . 

The Congress High Command speaks in different 
voices. One opinion is that there is no such thing 
as Hindu-Muslim question and there is no such thing 
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as Minorities question in the country. The other 
high opinion is that if a few erumbs are thrown to 
the Mussalmans in their present disorganised and 
helpless state, you can manage them. They are sadly 
mistaken if they think that the Mussalmans can be 
imposed upon .. . The third opinion is that there 
is no light to be seen through the impenetrable 
darkness; but as the Congress goes on acquiring 
strength and power, so the past promises of the blank 
cheques remain unfilled and unsigned. 


* * * 


. - . The Congress with all its boasts has done 
nothing in the past for the Mussalmans. It has fail- 
ed to inspire confidence and to create a sense of 
security amongst the Mussalmans and other Mino- 
rities. The Congress attempt under the guise of 
establishing mass contact with the Mussalmans is 
calculated to divide and weaken and break the Mus- 
salmans, and is an effort to detach them from their 
accredited leaders. It is a dangerous move, and it 
cannot mislead any one... . All the talk of hunger 
and poverty is intended to lead the people towards 
socialistic and communistie ideas for which India is 
far from prepared. The Muslim League in the pre- 
sent conditions considers the policy of direct action 
as suicidal and futile. Two such attempts have 
hitherto failed and have entailed untold misery and 
suffering to the people... 


To ask by a resolution the Governor-General to 
convey to the Secretary of State a request to call a 
Constituent Assembly on the basis of adult franchise 
is the height of all ignorance. It shows lack of any 
sense of proportion. A Constituent Assembly can 
only be called by a sovereign authority and from the 
seat of power . . . Who is to constitute the electora- 
tes on the basis of adult franchise, and how many 
representatives will be chosen by these electorates 
constituted on the basis of adult franchise, and what 
will happen to the Minorities in such constituencies, 
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and what will the electorates understand, and how 
will they make their choice of this special body of 
men with final authority and power to frame the 
constitution of this great sub-continent? . . 


Taking the country as a whole, the Congress is 
still far from occupying the seat of authority, and 
it is a travesty of realities to think of British Govern- 
ment calling a Constituent Assembly and the ability 
of the Congress to do so is pure moonshine .. . To 
ask the foreign Government who is the ruling and 
sovereign authority in this country to convene such 
a body before even the communal problem has been 
solved and before all important communities of India 
have accepted the leadership of the Congress is like 
putting the cart before the horse, and to forget that 
one-third of India stands on a very special footing 
constituting the Indian States and Ruling Princes. 


II. Presidential Address, All-India Muslim League, 
Patna Session, December, 1938. 


... One thing has been demonstrated beyond 
doubt, namely, that the Congress High Command 
wanted the Mussalmans to be a mere under-study of 
the Congress, mere foot-pages of the Congress lead- 
ers, to be used, governed and brought under the 
heels when they had served the purpose of the Con- 
gress. The Congress leaders wanted them to submit 
unconditionally to the Hindu Raj. That game has 
now been fully exposed... 


The Congress has now . . . killed every hope of 
Hindu-Muslim settlement in the right royal fashion 
of Fascism. . . . The Congress High Command make 
the preposterous claim that they are entitled to 
speak on behalf of the whole of India, that they alone 
are capable of delivering goods. Others are asked 
to accept the gift as from a mighty sovereign. The 
Congress High Command declare that they will re- 
dress the grievances of the Muslims, and they expect 
the Muslims to accept the declaration . . . We Mus- 
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lims want no gifts. The Muslims want no conces- 
sions. We Muslims of India have made up our 
mind to have our fullest rights, but we shall have 
them as rights, not as gifts or concessions. 


. . . the Congress leaders may cry as much as 
they like that Congress is a national body. But I 
say it is not true. The Congress is nothing but a 
Hindu body . . . The presence of the few Muslims— 
the few misled and misguided ones and the few who 
are there with ulterior motives—does not, cannot 
make it a national body .. . 

* * x 


. . Intoxicated with power gained under the 
new constitution, with the majority in six or seven 
provinces, the Congress game has been exposed a 
little too soon. What did the Congress do when. it 
got the power ? With all its pretensions of national- 
ism, it straightaway started with Bande Mataram. 
It is admitted that Bande Mataram is not the natio- 
nal song, yet it is sung as such and thrust upon others 
... It is idolatrous and a hymn of hate against 
Muslims. 


Take the case of the Congress flag. Admittedly 
it is not the national flag of India . . . It does not 
matter if the Muslims object to it, the Congress flag 
must be paraded as the national flag of India and 
thrust upon the Muslims. 


Take next the case of Hindi-Hindustani ... Is 
there any doubt now in the mind of any one that 
the whole scheme of Hindi-Hindustani is intended 
to stifle and suppress Urdu ? 


Take next the Wardha scheme of education . . . 
Who is the author of the scheme? . . . Mr. Gandhi. 

. it is Mr. Gandhi who is destroying the ideal 
with which the Congress was started. He is the one 
man responsible for turning the Congress into an 
instrument for the revival of Hinduism... 


To-day Hindu mentality, Hindu outlook, is being 
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carefully nurtured and Muslims are being forced to 
accept Hindu ideals in their daily life... . 

* * * 

The next question that you will have to con- 
sider is that of the Federation. Let the Congress 
‘continue to say that they will never accept the 
Federation . The Congress will tumble into it 


just as it tumbled into the Provincial part of the 


constitution... 
* * * 


~ The Congress game with regard to Federation 
is very clear. If the Congress can gain the control 
over the Federal machinery, then, by means of direct 
and indirect powers vested in the Federal Govern- 
ment, the Congress would be able to reduce to 
nonentity the Government of the Hon’ble Mr. Fazl- 
ul-Huq in Bengal and the Hon’ble Sir Sikandar Hyat 
Khan in the Punjab. Soon in the end the Congress will 
have seven Provinces where they enjoy overwhelming 
numerical majority as a gift of God, and the other 
four Provinces where Muslims dominate will be the 
feudatories of the Congress High Command. 


If I am right in judgement, that is the objective 
of the Congress. Therefore, I say the Congress 
opposition to the Federation is not honest... 


11. 


1. Resolution of Working Committee, 
September 14, 1939. 


CONGRESS AND THE WAR, 1939. 


The Working Committee have given their ear- 
nest consideration to the grave crisis that has 
developed owing to the declaration of war in Europe. 
The principles which should guide the nation in the 
event of a war have been repeatedly laid down by 
the Congress, and only a month ago the Committee 
reiterated them and expressed their displeasure at 
the flouting of Indian opinion by the British Govern- 


Congress 
“same ” 
regarding 
Federation 


Congress 
plan to 
dominate 
Muslim- 
majority 
Provinces 


Congress 
disapproval 
of Govern- 
ment policy 
towards 
war 


Congress 
disapproval 
of Fascism 
and Nazism 


“Issue of 
war and 
place for 
India 
must be 
decided 
by the 
Indian 
people”, 


106 INDIAN CONSTITUTIONAL DOCUMENTS 


ment in India. As a first step to dissociate them- 
selves from this policy of the British Government 
the Committee called upon the Congress members off 
the Central Legislative Assembly to refrain from 
attending the next session. Since then the British 
Government have declared India as a belligerent 
country, promulgated Ordinances, passed the Govern- 
ment of India Act Amending Bill and taken other 
far-reaching measures which affect the Indian people 
vitally, and cireumscribe and limit the powers and 
activities of the Provincial Governments. This has 
been done without the consent of the Indian people 
whose declared wishes in such matters have been 
deliberately ignored by the British Government. 
The Working Committee must take the gravest view 
of these developments. 


The Congress has repeatedly declared its entire 
disapproval of the ideology and practice of Fascism 
and Nazism and their glorification of war and violence 
and the suppression of the human spirit. It has. 
condemned the aggression in which they have repea- 
tedly indulged and their sweeping away of well- 
established principles and recognised standards of 
civilised behaviour. It has seen in Fascism and 
Nazism the intensification of the principle of Impe- 
rialism against which the Indian people have 
struggled for many years. The Working Committee 
must, therefore, unhesitatingly condemn the latest 
aggression of the Nazi Government in Germany 
against Poland and sympathise with those who 
resist it. 

The Congress has further laid down that the 
issue of war and peace for India must be decided 
by the Indian people, and no outside authority can 
impose this decision upon them, nor can the Indian 
people permit their resources to be exploited for 
imperialist ends. Any imposed decision, or attempt 
to use India’s resources for purposes not approved 
by them, will necessarily have to be opposed by 
them. If co-operation is desired in a worthy cause, 
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this cannot be obtained bý tómpulsion and imposi- 
tion, and the Committee cannot agree to the carry- 
ing out by the Indian people of orders issued by 
external authority. Co-operation must be between 
equals by mutual consent for a cause which both 
consider to be worthy. The people of India have in 
the recent past faced great risks and willingly made 
great sacrifices to secure their own freedom and to 
establish a free democratic State in India, and their 
sympathy is entirely on the side of democracy and 
freedom. But India cannot associate herself in a 
war said to be for democratic freedom when that 
very freedom is denied to her and such limited free- 
dom as she possesses taken away from her. 

The Committee are aware that the Governments 
of Great Britain and France have declared that they 
are fighting for democracy and freedom and to put 
an end to aggression. But the history of the recent 
past is full of examples showing the constant diver- 
gence between the spoken word, the ideals proclaimed, 
and the real motives and objectives. During the 
war of 1914—18 the declared war aims were preser- 
vation of democracy, self-determination, and the 
freedom of small nations, and yet the very Govern- 
ments which solemnly proclaimed these aims entered 
into secret treaties embodying imperialist designs for 
the carving up of the Ottoman Empire. While 
stating that they did not want any acquisition of 
territory, the victorious Powers added largely to their 
colonial domains. The present European war itself 
signifies the abject failure of the treaty of Versailles 
and of its makers, who broke their pledged word and 
imposed an imperialist peace on the defeated nations. 
The one hopeful outcome of that treaty, the League 
of Nations, was muzzled and strangled at the outset 
and later killed by its parent States. 


Subsequent history has demonstrated afresh how 
even a seemingly fervent declaration of faith may 
be followed by an ignoble desertion. In Manchuria 
the British Government connived at aggression; in 
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Abyssinia they acquiesced in it. In Czechoslovakia 
and Spain democracy was in peril and it was deli- 
berately betrayed, and the whole system of collec- 
tive security was sabotaged by the very Powers who 
had previously declared their firm faith in it. 


Again it is asserted that democracy is in danger 
and must be defended and with this statement the 
Committee are in entire agreement. The Committee 
believe that the people of the West are moved by 
this ideal and objective and for these they are pre- 
pared to make sacrifices. But again and again the 
ideals and sentiments of the people and of those who 
have sacrificed themselves in the struggle have been 
ignored and faith has not been kept with them. 


If the war is to defend the status quo, imperia- 
list possessions, colonies, vested interests and privi- 
leges, then India can have nothing to do with it. 
If, however, the issue is democracy and a world order 
based on democracy, then India is intensely interes- 
ted in it. The Committee are convinced that the 
interests of Indian democracy do not conflict with 
the interests of British democracy or of werld re- 
mocracy. But there is an inherent and ineradicable 
conflict between democracy for India or elsewhere 
and imperialism and Fascism. 


If Great Britain fights for the maintenance and 
extension of democracy, then she must necessarily 
end Imperialism in her own possessions and establish 
full democracy in India, and the Indian people must 
have the right of self-determination by framing their 
own constitution through a Constituent Assembly 
without external interference, and must guide their 
own policy. A free democratic India will gladly 
associate herself with other free nations for mutual 
defence against aggression and for economic co- 
operation. She will work for the establishment of 
a real world order based on freedom and democracy, 
utilising the world’s knowledge and resources for the 
progress and advancement of humanity. 
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The crisis that has overtaken Europe is not of 
Europe only but of humanity and will not pass like 
crises or wars leaving the essential structure of the 
present-day world intact. It is likely to refashion 
the world for good or evil politically, socially and 
economically. This crisis is the inevitable conse- 
quence of the social and political conflicts and con- 
tradictions which have grown alarmingly since the 
last Great War, and it will not be finally resolved 
till those conflicts and contradictions are removed 
and a new equilibrium established. That equilibrium 

Refashion- 

can only be based on ending of the domination and ing of world 
exploitation of one country by another and on a re- ra 
organisation of economic relations on a juster basis India 
for the common good of all. India is the crux of 
the problem, and no refashioning of the world can 
succeed which ignores this vital problem. With her 
vast resources she must play an important part in 
any scheme of world re-organisation. But she can 
only do so as a free nation whose energies have been 
released to work for this great end. Freedom to-day 
is indivisible and every attempt to retain imperialist 
domination in any part of the world will lead inevi- 
tably to disaster. 

The Working Committee have noted that many 
Rulers of Indian States have offered their services 

Rulers of 

and resources and expressed their desire to supportindian 
the cause of democracy in Europe. If they must States co- 
make their professions in favour of democtary fr patch 
abroad, the Committee would suggest that their first ye eh efforts 
concern should be the introduction of democracy "e a 
their own States in which to-day undiluted autocracy demoa 
reigns supreme. The British Government in T nee 
is more responsible for this autocracy than even the 
Rulers themselves, as has been made painfully evi- 
dent during the past year. This policy is the very 
negation of democracy and of the new world order 
for which Great Britain claims to be fighting in 


Europe. 
As the Working Committee view past events in 
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Europe, Africa and Asia, and more particularly past 
and present occurrences in India, they fail to find 
any attempt to advance the cause of democracy or 
self-determination or any evidence that the present 
war declarations of the British Government are 
being, or are going to be, acted upon. The true 
measure of democracy is the ending of Imperialism 
and Fascism alike and the aggression that has 
accompanied them in the past and the present. Only 
on that basis can a new order be built up. In the 
struggle for that new world order the Committee 
are eager and desirous to help in every way, but 
the Committee cannot associate themselves or offer 
any co-operation in a war which is conducted on 
imperialistic lines and which is meant to consolidate 
imperialism in India and elsewhere’. 


In view, however, of the gravity of the occasion 
and the fact that the pace of events during the last 
few days has often been swifter than the working 
of men’s minds, the Committee desire to take no 
final decision at this stage so as to allow for the 
full elucidation of the issues at stake, the real 
objectives aimed at, and the position of India in the 
present and in the future. But the decision cannot 
be long delayed as India is being committed from 
day to day to a policy to which she is not a party 
and of which she disapproves. 

The Working Committee, therefore, invite the 
British Government to declare in unequivocal terms 
what their war aims are in regard to democracy and 
Imperialism and the new order that, is envisaged, in 
particular, how these aims are going to apply to 
India and to be given effect to in the present. Do 
they include treatment of India as a free nation 
whose policy will be guided in accordance with the 





1 Mahatma Gandhi advocated the view that “whatever 
Support was to be given to the British should be given 
unconditionally”, but he could not persuade the Working 
Committee to offer unconditional co-operation, Vide his 
statement dated September 16, 1939, 


INDIAN CONSTITUTIONAL DOCUMENTS 111 
wishes of her people? A clear declaration about the 
future, pledging the Government to the ending of 
Imperialism and Fascism alike, will be welcomed by 
the people of all countries, but it is far more impor- 
tant to give immediate effect to it to the largest 
possible extent, for only this will convince the people 
that the declaration is meant to be honoured. The 
real test of any declaration is its application in the 
present, for it is the present that will govern action 
to-day and give shape to the future. 

War has broken out in Europe and the prospect 
is terrible to contemplate. But war has been taking 
its heavy toll of human life during the past year in 
Abyssinia, Spain and China. Innumerable innocent 
men, women and children have been bombed to death 
from the air in open cities. Cold-blooded massacres, 
tortures and utmost humiliation have followed each 
other in quick succession during these years of horror. 
That horror grows, and violence and the threat of 
violence shadow the world, and unless checked and 
ended, will destroy the precious inheritence of past 
ages. That horror has to be checked in Europe and 
China but it will not end till its root causes, Fascism 
and Imperialism, are removed. To that end the 
Working Committee are prepared to give their co- 
operation. But it will be an infinite tragedy if even 
this terrible war is carried on in the spirit of impe- 
rialism and for the purpose of retaining this struc- 
ture which is itself the cause of war and human 
degradation. 

The Working Committee wish to declare that 
the Indian people have no quarrel with the German 
people or the Japanese people or any other people, 
but they have a deep-rooted quarrel with the systems 
which deny freedom and are based on violence and 
aggression. They do not look forward to a victory 
of one people over another or to a dictated peace 
but to a victory of real democracy for all the people 
of all the countries and a world freed from the night- 
mare of violence and imperialist aggression. 
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The Committee earnestly appeal to the Indian 
people to end all internal conflict and controversy 
and in the grave hour of peril to keep in readiness 
and hold together as a united nation, calm of pur- 
pose and determined to achieve the freedom of India 
within the larger freedom of the world. 


Il. Resolution of Working Committee, 
October 22, 1939. 


The Working Committee are of opinion that the 
Viceregal statement? in answer to the Committee’s 
invitation for a clear declaration of Britain’s war 
aims, particularly in their application to India, is 
wholly unsatisfactory and calculated to rouse resent- 
ment among all those who are anxious to gain, and 
are intent upon gaining, India’s independence. This 
invitation was made not only on behalf of the people 
of India, but for millions of people all over the world, 
who were weary of war and violence, and Fascist and 
Imperialist systems which exploited nations and 
peoples and were ultimately the causes of war, and 
who yearned for a new order of peace and freedom. 
The Viceregal statement is an unequivocal reitera- 
tion of the old imperialistic policy. The Committee 
regard the mention of the differences among several 
parties as a screen to hide the true intention of 
Great Britain. What the Committee had asked for 
was a declaration of war aims as a test of Britain’s 
bona fides regarding India, irrespective of the atti- 
tude of opposing parties and groups. The Congress 
has always stood for the amplest guarantee of the 
rights of Minorities. The freedom the Congress 
claimed was not for the Congress or any particular 
group or community, but for the nation and for, all 
communities in India that go to build that nation. 
The only way to establish this freedom and to ascer- 
tain the will of the nation as a whole is through a 
democratic process which gives full opportunity to 


1See Document No. 10. 
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all. The Committee must, therefore, regard the 
Viceroy’s statement as in every way unfortunate. In 
the circumstances, the Committee cannot possibly 
give any support to Great Britain, for it would 
-~-amount to an endorsement of the imperialist policy 
which the Congress has always sought to end. As 
a first step in this direction the Committee call upon 
the Congress Ministries to tender their resignations. 


The Committee earnestly appeal to the nation to 
end all internal controversies in this hour of great 
crisis and to act unitedly in the cause of India’s a 
freedom. The Committee call upon all Congress for 
Committees and Congressmen generally to be pre- iag 
pared for all developments and eventualities, and to 
show restraint of word and deed so that nothing may 
be said or done which is not in keeping with India’s 
honour or the principles for which the Congress 
stands. The Committee warn Congressmen against 
any hasty action in the shape of civil disobedience, 
political strikes and the like. The Committee will 
watch the situation and the activities of the British 
Government in India, and will not hesitate to guide 
the country to take further steps whenever the 
necessity for this arises. The Committee desire to 
impress upon all Congressmen that a programme of 
resistance, commensurate with the magnitude of the 
issue before the country, requires perfect discipline 
within Congress ranks and the consolidation of the 
Congress organisation. 


The Working Committee realise that the non- 
violent resistance offered by the Congress in the past l 
has sometimes been mixed with violence. The Com- e 
mittee desire to impress upon all Congressmen that violence 
any resistance that may have to be offered must be 
purged of all violence, and to remind them of the 
pledges taken to this effect as early as 1921 during 
the Congress session at Ahmedabad and repeated on 
many subsequent occasions. 

IV—8 
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III. Resolution on war crisis in Provincial 
Assemblies. 

[The following resolution was moved by Premiers in the 
Provincial Assemblies of Madras, Central Provinces, Bihar, 
U.P., Bombay, Orissa and North-West Frontier Province. It 
was passed by large majorities in the seven provinces. In 
U.P. and C.P. Assemblies it was passed with slight amend- 
ments which were accepted by the Congress party.] 


This Assembly regrets that the British Govern- 
ment have made India a participant in the war be- 
tween Great Britain and Germany without the con- 
sent of the people of India and have further in com- 
plete disregard of Indian opinion passed laws and 
adopted measures curtailing the powers and activities 
of the Provincial Governments. 

This Assembly recommends to the Government 
to convey to the Government of India and through 
them to the British Government that in consonance 
with the avowed aims of the present war, it is essen- 
tial in order to secure the co-operation of the Indian 
people that the principle of democracy with effective 
safeguards for the Muslims and other minorities be 
applied to India and her policy be guided by her 
people; and that India should be regarded as an 
independent nation entitled to frame her own consti- 
tution and further that suitable action should be 
taken in so far as it is possible in the immediate 
present to give effect to that principle in regard to 
present governance of India. 

This Assembly regrets that the situation in India 
has not been rightly understood by His Majestiy’s 
Government when authorising the statement that has 
been made on their behalf in regard to India, and in 
view of this failure of the British Government to 
meet India’s demand this Assembly is of opinion that 
the Government cannot associate itself with British 
policy. 

IV. Resolution of Working Committee, 

Allahabad, November 23, 1939. 

The Working Committee have noted with plea- 

sure the response of the country to the policy enun- 
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ciated by them in regard to the war crisis in Europe 
and its repercussions in India. This policy, based on 
numerous declarations of the Congress, was laid down 
in the statement issued by the Committee on Septem- 
ber 14, 1939, and subsequent events have amply 
justified its wisdom and expediency. The course of 
the war and the policy pursued by the British and 
French Governments, and, in particular, the declara- 
tions made on behalf of the British Government in 
regard to India, seem to demonstrate that the present 
war, like the World War of 1914-1918, is being carried 
on for imperialist ends, and British imperialism is to 
remain entrenched in India. With such a war and 
with this policy the Congress cannot associate itself, 
and it cannot countenance the exploitation of India’s 
resources to this end. 

The Working Committee’s unequivocal demand 
Was for a declaration of war aims in regard to demo- 
cracy and imperialism and in particular how these 
aims were going to be applied to India. These aims 
could only be considered worthy if they included the 
elimination of imperialism and the treatment of 
India as an independent nation whose policy would 
be guided in accordance with the wishes of her peo- 
ple. The answer to this demand has been entirely 
unsatisfactory and an attempt has been made on 
behalf of the British Government to create misunder- 
standings and to befog the main and moral issue. 
In justification of this refusal to make a declaration 
in terms of the Working Committee’s resolution, 
communal pleas have been advanced and the rights 
of minorities and of the Princes pleaded as a barrier 
to India’s freedom. The Committee wish to declare 
with all emphasis that no communal considerations 
arise in meeting the demand of the Congress, and 
the minorities, whatever their other differences might 
be, do not oppose India’s right to freedom and inde- 
pendence. The Princes are represented by, and are 
the emblems of, the Paramount Power in India. In 
the end it will be the people of the Indian States 
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who will determine what part they will take in a free 
India, though the British Government has consis- 
tently ignored their wishes in a matter which vitally 
affects them. In any event the wishes of those who 
may oppose India’s independence are, and must be 
irrelevant to the declaration of the British Govern- 
ment’s intentions. The Committee can only interpret 
this attempt to avoid a statement on war aims and 
Indian freedom, by taking shelter under irrelevant 
issues, as a desire to maintain imperialist domination 
in India in alliance with the reactionary elements in 
the country. 

The Congress has looked upon the war crisis and 
the problems it raises as essentially a moral issue, 
and has not sought to profit by it in any ‘spirit of 
bargaining. The moral and dominant issue of war 
aims and India’s freedom has to be settled satisfac- 
torily before any other subsidiary question can be 
considered. In no event can the Congress accept the 
responsibility of government, even in the transitional 
period, without real power being given to popular 
representatives. . 

The Committee wish to declare again that the 
recognition of India’s independence and of the right 
of her people to frame their constitution through a 
Constituent Assembly, is essential in order to remove 
the taint of imperialism from Britain’s policy and to 
enable the Congress to consider further co-operation. 
They hold that a Constituent Assembly is the only 
democratic method of determining the constitution 
of a free country, and no one who believes in demo- 
cracy and freedom can possibly take exception to 
it. The Working Committee believe too that the 
Constituent Assembly alone is the adequate instru- 
ment for solving the communal and other difficulties. 
This, however, does not mean that the Working 
Committee will relax their efforts for arriving at a 
solution of the communal problem. This Assembly 
can frame a constitution in which the rights of 
accepted minorities would be protected to their 
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satisfaction, and in the event of some matters 
relating to minority rights not being mutually agreed 
to, they can be referred to arbitration. The Cons- 
tituent Assembly should be elected on the basis of 
adult suffrage, existing separate electorates being 
retained for such minorities as desire them. The 
number of members in the Assembly should reflect 
their numerical strength. 

The declarations made on behalf of the British 
Government, being inadequate, have compelled the 
Congress to dissociate itself from British policy and 
war effort, and as a first step in non-co-operation, to 
bring about the resignation of all Congress Govern- 
ments in the Provinces. That policy of non-co- 
operation continues and must continue unless the 
Britis ent revises its policy and accepts the 
Congress contention. The Working Committee 
would, however, remind Congressmen that it is inhe- 
rent in every form of Satyagraha that no effort is 
spared to achieve an honourable settlement with the 
opponent. While a Satyagrahi is ever ready for a 
non-violent fight, if it has to come, he never relaxes 
his effort for peace and always works for its attain- 
ment. The Working Committee will, therefore, con- 
tinue to explore the means of arriving at an honou- 
rable settlement, even though the British Govern- 
ment has banged the door in the face of the Congress. 
The Committee must, however, resist by the non- 
violent methods of the Congress all attempts to 
coerce the people of India along paths which are not 
of their choice and everything that is against the 
dignity and freedom of India. 


12. MUSLIM LEAGUE ON THE WAR!. 


The Committee are of opinion that the views 
expressed by the Council of the All-India Muslim 
League by its resolution No. 8 of August 27, 1939, 
in the following words: ‘While deploring the policy 
of the British Government towards the Muslims of 
India by attempting to force upon them against their 











1 Resolution, September 18, 1939. 
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will a constitution and in particular the Federal 
Scheme as embodied in the Government of India 
Act, 1935, which allows a permanent hostile com- 
munal majority to trample upon their religious, 
political, social and economic rights and the utter 
neglect and indifference shown by the Viceroy and 
the Governors in the Congress-governed provinces in 
exercising their special powers to protect and secure 
justice to the minorities; and towards the Arabs in 
Palestine in refusing to meet their demands, holds: 
the view that in these circumstances if the British 


‘Government desires to enlist the support and the 


sympathy of the Muslims of the world and parti- 
cularly of the Indian Muslims in future contingen- 
cies it must meet the demands of the Muslims of 
India without delay,’ are the true sentiments and 
opinions of the Mussalmans of India. 

The Working Committee appreciate the declara- 
tion of H. E. the Viceroy, which is in the interest 
of India and particularly the Mussalmans, that the 
Federal Scheme embodied in the Government of 
India Act, 1935, has been suspended?. They wish 
that instead of its being suspended, it had been 
abandoned completely and desire to convey to His 
Majesty’s Government that they should do so without 
further delay. The Committee desire to make it 
clear that they do not endorse the “Federal objec- 
tive” of His Majesty’s Government referred to by 
H. E. the Viceroy in his address to the members of 
the Central Legislature and strongly urges upon the 
British Government to review and revise the entire 
problem of India’s future constitution de nove in the 
light of the experience gained by the working of the 
present provincial constitution of India and deve- 
lopments that have taken place since 1935 or may 
take place hereafter. 





1In his address to the Central Legislature (September 
11, 1939) Lord Linlithgow declared that all preparations for 
the introduction of Federation had been suspended, but the 
objective of Federation was still intact. 
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The Committee, in this connection, wish to point 
out that Muslim India occupies a special and pecu- 
liar position in the polity of India, and for several 
decades it had hoped to occupy an honourable place 
in the national life, government and administration 
of the country and worked for a free India with free 
and independent Islam in which they could play an 
equal part with the major community with a com- 
plete sense of security for their religious, political, 
cultural, social and economic rights and interests; 
but the developments that have taken place, and 
especially since the inauguration of the provincial 
constitution based on the so-called democratic parlia- 
mentary system of government, and the recent 
experiences of over two years have established beyond 
doubt that it has resulted wholly in a permanent 
communal majority and the domination of the Hindus 
over the Muslim minorities whose life and liberty, 
property and honour, are in danger and even their 
religious rights and culture are being assailed and 
annihilated every day under the Congress Govern- 
ment in various provinces. 


That while Muslim India stands against exploi- 
tation of the people of India and has repeatedly dec- 
lared in favour of a free India it is equally opposed 
to the domination of the Hindu majority over 
Mussalmans and other minorities and vassalization 
of Muslim India and is irrevocably opposed to any 
“Federal objective” which must, necessarily result 
in a majority community rule under the guise of 
democracy and a parliamentary system of govern- 
ment. Such a constitution is totally unsuited to the 
genius of the peoples of the country which is com- 
posed of various nationalities and does not cons- 
titute a national State. 


The Muslim League condemns unprovoked 
aggression and the doctrine that ‘might is right’ and 
upholds the principles of freedom of humanity and 
“that the will of the strongest irrespective of right 
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and justice cannot be allowed to prevail.’ The 
Committee express their deep sympathy for Poland, 
England and France. The Committee, however, feels 
that real and solid Muslim co-operation and support 
to Great Britain in this hour of her trial cannot be 
secured successfully if His Majesty’s Government 
and the Viceroy are unable to secure to the Mussal- 
mans justice and fairplay in the Congress-governed 
provinces where today their liberty, person, property 
and honour are in danger and even their elementary 
rights are most callously trampled upon. The Com- 
mittee strongly urge upon His Majesty’s Govern- 
ment and the Viceroy and Governor-General to 
direct the Governors to exercise their special powers 
where any Provincial Ministry fail to secure justice 
and fairplay to the Mussalmans or where they resort 
to oppression or interference with their political, 
economic, social and cultural rights, in accordance 
with the sacred promises, assurances and declarations 
repeatedly made by Great Britain, in consequence 
of which these special powers were expressly embo- 
died in the statute. The Committee regret to say 
that so far these special powers have remained dor- 
mant and obsolete and the Governors have failed 
to protect the rights of the Mussalmans under the 
threat by the High Command of the Congress that 
exercise of these special powers on the part of the 
Governors will lead to a erisis in all the Congress- 
governed provinces where they are in solid majority. 


While the Muslim League stands for the freedom 
of India, the Committee further urge upon His 
Majesty’s Government and asks for an assurance 
that no declaration regarding the question of cons- 
titutional advance for India should be made without 
the consent and approval of the All-India Muslim 
League nor any constitution be framed and finally 
adopted by His Majesty’s Government and the 
British Parliament without such consent and 
approval. 
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* * * * 


If full, effective and honourable co-operation of 
the Mussalmans is desired by the British Govern- 
ment in the grave crisis which is facing the world 
today and if it is desired to bring it to a successful 
termination it must create a sense of security and 
satisfaction amongst the Mussalmans and take into 
its confidence the Muslim League which is the only 
organisation that can speak on behalf of Muslim 
India. 


13. THE BRITISH GOVERNMENT AND THE 
WAR. 


I. Statement of Lord Linlithgow, October 18, 
1939. 


The essential matters on which a clarification of 
the position is beyond any question desired are:— 

First, what are the objectives of His Majesty’s 
Government in the war? To what extent are they 
of such a character that India with her long history 
and great traditions can, with a clear conscience, 
associate herself with them ? 

Second, what is the future that is contemplated 
in the constitutional sphere for the Indian continent ? 
What are the intentions of His Majesty’s Govern- 
ment ? Is it possible to define those intentions more 
precisely and in such a manner as to leave the world 
in no doubt as to the ultimate status envisaged for 
India as far as the British Commonwealth is con- 
cerned ? 

Third, in what way can the desire of India and 
of Indian public opinion for a closer association, and 
an effective association, with the prosecution of the 


war be satisfied ? 
* * * * 


We are fighting to resist aggression whether 
directed against ourselves or others. Our general 
aims have been stated by the Prime Minister within 
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the last few days as follows:—We are seeking no 
material advantage for ourselves. We are not aim- 
ing only at victory, but looking beyond it to laying 
the foundation of a better international system which 
will mean that war is not to be the inevitable lot 
of each succeeding generation. We, like all the 
peoples of Europe, long for peace, but it must be a. 
real and settled peace, not an uneasy truce interrupted 
by constant alarms and threats.” This statement, I 
think, clearly establishes the nature of the cause for 
which we are fighting, and justifies, if justification is 
needed, the extension by India of her moral support. 
and her goodwill to the prosecution of that cause. 

Let me turn now to the second question which 
has been put to me—the question of India’s future 
and of the lines of her constitutional development. 
... As matters stand to-day, the constitutional 
position of India and the policy of His Majesty’s 
Government are governed by the provisions of the 
Government of India Act, 1935. Part III of that 
Act, which provides for the conferment of Provincial 
Autonomy on the Provinces of British India, has been 
implemented. For nearly two and a half years now 
the Provinces have been conducting their own affairs 
under the scheme of the Act. That they have done 
so, on the whole, with great success, even if now and 
then difficulties have arisen, no one can question, 
Whatever the political party in power in those Pro- 
vinces, all can look with satisfaction on a distingui- 
shed record of public achievement during the last 
two and a half years. The experience that they 
have had has shown beyond any question that 
whatever minor problems the application of the 
scheme of the Act may have presented, whatever 
difficulties may have confronted us in the operation. 
of the Act from time to time in the Provincial sphere, 
the scheme of the Act is essentially sound, and that 
it transfers great power and great opportunities to 
popularly elected Governments dependent on the 
support of a majority in their Legislatures. 
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The second stage contemplated by the Act was 
the reconstitution of the Central Government on 
such a basis as to achieve the essential goal of Indian 
unity. The method contemplated for that purpose 
was the achievement of a Federation of All-India, in 
which the representatives of all political parties in 
British India would, together with the Rulers of the 
Indian States, form a unified Government of India 
as a whole. I am only too conscious of the severity 
of the criticisms that have been advanced from 
many different points of view against the Federal 
scheme and against the arrangements embodied in 
Part II of the Act. I will say to-day no more than 
that, having myself had so close a familiarity not 
only with the framing of the provisions, but with the 
preliminary work which has been done with a view 
to putting them into force, I have throughout believed 
that the Federal Scheme in its operation would have 
turned out as satisfactorily as, broadly speaking, we 
can all of us regard the scheme of Provincial Auto- 
nomy as having turned out. I will not dilate on 
that subject to-day, for our work in connection with 
the Federal Scheme has been suspended. But in 
reaffirming, as I do, my belief in the essential sound- 
ness of the Federal aspects of the Act of 1935, I 
do so with the greater emphasis because of the evi- 
dence which the Federal provisions of the Act cons- 
titute, of the anxiety of His Majesty’s Government 
to achieve, with the minimum of delay, and on the 
basis which appears to represent the greatest amount 
of agreement between the various parties and inte- 
rests affected by the unity of India, and to advance 
beyond a further and a most important milestone on 
the road to India’s goal. 

Such being the background against which we 
are working, what are the intentions and aims of 
His Majesty’s Government in relation to India? I 
cannot do better in reply to that question than to 
refer to the statement made on behalf of His Ma- 
jesty’s Government, and with their full authority, 
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by the late Secretary of State for India in the House 
of Commons on February 6, 1935. That statement 
makes the position clear beyond a shadow of doubt. 
It refers to the pledge given in the Preamble of the 
Act of 1919, and it makes it clear that it was no 
part of the plan of His Majesty’s Government to 
repeal that pledge. It confirms equally the inter- 
pretation placed in 1929 by Lord Irwin as Viceroy, 
again on the authority of the Government of the 
day, on that Preamble, that “the natural issue of 
India’s progress as there contemplated is the attain- 
ment of Dominion Status.” I need not dilate on 
the words of that statement. They are clear and 
positive. They are enshrined in the Parliamentary 
record. They stand as a definite and categorical 
exposition of the policy of His Majesty’s Govern- 
ment to-day, and of their intentions to-day in this 
end—the future constitutional development and posi- 
tion of India. I would add only that the Instrument 
of Instructions issued to me as Governor-General 
by His Majesty the King-Emperor in May, 1937, 
lays upon me as Governor-General a direction so to 
exercise the trust which His Majesty has reposed in 
me “that the partnership between India and the 
United Kingdom within our Empire may be furthered 
to the end that India may attain its due place among 
our Dominions.” ; 

That is the policy and that is the position. 
Those are the intentions of His Majesty’s Govern- 
ment. Let me go on to say another word about the 
Act of 1935. That Act was based on the greatest 
measure of common agreement which it was possible 
to obtain at the time when it was framed. It was 
based, as is well-known to all of us, on the common 
labours of British and Indian statesmen, and of 
representatives of British India as well as of the 
Indian States over a long period of years. All par- 
ties were at one stage or other closely associated 
with those deliberations, and I can speak from per- 
sonal experience when I bear tribute to the extreme 
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anxiety of all those of us on whom, in the Joint Se- 
lect Committee, there fell the more particular res- 
ponsibility for devising proposals for the considera- 
tion of Parliament, to ensure that the fullest account 
had been taken of all interests, of the views of all 
political parties; and that nothing had been left 
undone to ensure that the outcome of our labours 
reflected the greatest measure of agreement practi- 
cable in the conditions that confronted us. 

Be that as it may, His Majesty’s Government 
recognise that when the time comes to resume con- 
sideration of the plan for the future Federal Gov- 
ernment of India, and of the plan destined to give 
effect to the assurances given in Parliament by the 
late Secretary of State, to which I have just referred, 
it will be necessary to reconsider in the light of the 
then circumstances to what extent the details of the 
plan embodied in the Act of 1935 remain appropriate. 
And I am authorised now by His Majesty’s Govern- 
ment to say that at the end of the war they will 
be very willing to enter into consultation with re- 
presentatives of the several communities, parties, and 
interests in India, and with the Indian Princes, with 
a view to securing their aid and co-operation in the 
framing of such modifications as may seem desirable. 

I have, I trust, in what I have just said, made 
clear that the intention and the anxiety of His 
Majesty’s Government is, as stated in the Instrument 
of Instructions to the Governor-General, to further 
the partnership between India and the United King- 
dom within the Empire to the end that India may 
attain her due place among the great Dominions. 
The scheme of government embodied in the Act of 
1935 was designed as an essential stage in that pro- 
cess. But I have made clear in what I have just 
said that His Majesty’s Government will, at the end 
of the war, be prepared to regard the scheme of the 
Act as open to modification in the light of Indian 
views. And I would make it clear, too, that it will 
be their object, as at all times in the past it has 
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been, to spare no pains to further agreement by any 
means in their power in the hope of contributing to 
the ordered and harmonious progress of India towards 
her goal. 

Let me in that connection add that in the con- 
versations I have had, representatives of the minori- 
ties have urged most strongly on me the necessity 
of a clear assurance that full weight would be given 
to their views and to their interests in any modifica- 
tions that may be contemplated. On that I need 
say no more than that over more than a decade ago 
at the three Round Table Conferences, and at the 
Joint Select Committee, His Majesty’s Government 
consulted with and had the assistance or the advice 
of representatives of all parties and all interests in 
this country. It is unthinkable that we should now 
proceed to plan afresh or to modify in any respect 
any important part of India’s future constitution 
without again taking counsel with those who have 
in the recent past been so closely associated in a like 
task with His Majesty’s Government and with Par- 
liament. 

That some even more extensive scheme than I 
have mentioned, some even more widely phrased 
indication of the intentions of His Majesty’s Govern- 
ment, is desired in certain quarters in this country, 
I am fully aware from the conversations I have had 
during these last few weeks. That that is a desire 
held with sincerity and that those who hold it are 
convinced that it is in the manner in question that 
the future progress and development of India and the 
expressed intentions of His Majesty’s Government 
‘can best be fulfilled, I fully and readily accept. I 
would utter one word only of caution. And if I say 
that the situation must be faced in terms of world 
politics and of political realities in his country, I 
‘do so from no lack of sympathy and no lack of 
appreciation of the motives that weigh with the 
people of India and the ideals that appeal to them. 
But I would urge that it is essential in matters of 
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this nature, affecting the future of tens of millions 
of people, affecting the relations of the great com- 
munities, affecting the Princes of India, affecting the 
immense commercial and industrial enterprises, 
‘whether Indian or European, in this country, that the 
largest measure of agreement practicable should be 
achieved. With the best will in the world, progress 
must be conditioned by practical considerations. I 
am convinced myself, if I may say so with the 
utmost emphasis, that having regard to the extent of 
agreement which in fact exists in the constitutional 
field, and on this most difficult and important ques- 
tion of the nature of the arrangements to be made 
for expediting and facilitating the attainment by 
India of her full status, there is nothing to be gained 
‘by phrases which, widely and generally expressed, 
contemplate a state of things which is unlikely to 
stand at the present point of political development 
the test of practical application, or to result in that 
unified effort by all parties and all communities in 
India-on the basis of which alone India can hype 
to go forward as one and to occupy the place to 
“which her history and her destinies entitle her. I 
would ask that these words of caution be not taken 
as indicating any lack of sympathy on the part of 
His Majesty’s Government for the aspirations of 
India, or any indifference to the pace of her advance; 
and I would repeat that His Majesty’s Government 
are but concerned to use their best endeavours, now 
as in the past, to bring about that measure of agree- 
ment and understanding between all parties and all 
jnterests in this country which is so essential a con- 
dition of progress towards India’s goal. 

I turn now to the arrangements to be made to 
secure the association of public opinion in India with 
the conduct of the war. India’s contribution has 
already been great, great to a degree which has 
impressed the imagination of the world. ... I am 
of opinion that the right solution would be the estab- 
lishment of a consultative group, representative of all 
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major political parties in British India and of the 
Indian Princes, over which the Governor-General 
would himself preside, which would be summoned at 
his invitation, and which would have as its object 
the association of public opinion in India with the 
conduct of the war and with questions relating to 
war activities. 


This group, for practical reasons, would inevit- 
ably be limited in size. But His Majesty’s Govern- 
ment contemplate that it should be fully representa- 
tive and in particular that its personnel should be 
drawn by the Governor-General from panels pre- 
pared by the various major political parties, from 
which a selection of individuals to attend meetings 
of the group would be made by the Governor-General 
I hope in the very near future to enter into consulta 
tion with political leaders and with the Princes on 
this question. I have no doubt whatever that an: 
arrangement of this nature will most materially 
contribute to associating the Indian States and Bri- 
tish India with the steps which are being taken for 
the prosecution of the war and with the arrange- 
ments that are being made in that connection. 


And I am confident, too, that in an association 
of this nature of representatives of all parties and all 
interests, there lies the germ of that fuller and broad- 
er association of all points of view in this country 
which contain in it the seeds of such advantage for 
the future of India as a whole. 


II. Statement of Lord Zetland, Secretary of State, 
House of Lords, October 18, 1939. 


If, at the end of the upheaval caused by the 
war, when the circumstances may well differ mar- 
kedly from what they are to-day, there is a desire 
on the part of those concerned for modifications of 
particular features of the plan, then His Majesty’s 
Government declare now that they will in such cir- 
cumstances be very willing to enter into consultation 
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with representatives of the several communities, 
parties and interests in India and with Indian Prin- 
ces with a view to securing their aid and co-operation 
in the framing of such modifications as may then 
seem desirable. 

I say this because, in my view, it is not practi- 
cable, nor do I believe that it would be in the true 
interest of the people of India themselves, to endea- 
vour, while we are all Jabouring under the strain and 
stress of a life-and-death struggle, to embark upon 
the task of immense complexity and one, moreover, 
which would inevitably give rise to no little contro- 
versy in India itself. 

And that brings me back to... the root cause 
of the difficulties in the domain of constitution 
building in India. What we have to work for is 
elimination of those communal antagonisms which 
still militate against the political unity of India. 

You cannot abolish them by merely closing your 
eyes to their existence. You must face them and 
search for means to remove their underlying forces. 
I believe that the menace, which now confronts all 
of us, Englishmen, Hindus, Muslims, Princes and 
peoples alike, may aid us to achieve what hitherto 
has eluded our grasp. Can we not, standing shoul- 
der to shoulder for a common purpose, be banded 
together in the comradeship of arms and learn to 
view in truer perspective against the background of 
the supreme and imminent peril—for what would it 
profit India if the forces of aggression and of evil 
emerged victorious from this war—those internal and 
domestic differences which have hitherto raised such 
formidable obstacles along the road to that goal 
towards which the peoples of both countries have 
determined to travel. 

This then is my appeal to the peoples of India 
that in comradeship with us while presenting a 
united front to the forces ranged against us they 
strive after that agreement among themselves with- 
out which they will surely fail to achieve that unity, 
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which is an essential of nationhood of which those 
with vision among her leaders have long dreamed 
and which must surely be the crowning achievement 
of long and intimate political relationship between 
the peoples of Great Britain and India. 


14. MAHATMA GANDHI ON CONSTITUENT 
ASSEMBLY’, 1939. 


Pandit Jawaharlal Nehru has compelled me to 
study, among other things, the implications of a 
Constituent Assembly. When he first introduced it 
in the Congress resolutions, I reconciled myself to it 
because of my belief in his superior knowledge of 
the technicalities of democracy. But I was not free 
from scepticism. Hard facts have, however, made 
me a convert and, for that reason perhaps, more 
enthusiastic than Jawaharlal himself. For I seem to 
see in it a remedy, which Jawaharlal may not, for 
our communal and other distempers, besides being 
a vehicle for mass political and other education. 

The more criticism I see of the scheme, the more 
enamoured I become of it. It will be the surest 
index to the popular feeling. It will bring out the 
best and the worst in us. [Illiteracy does not worry 
me. I would plump for unadulterated adult fran- 
chise for both men and women, te., I would put 
them all on the register of voters. It is open to 
them not to exercise it if they do not wish to. I 
would give separate vote to the Muslims; but, without 
giving separate vote, I would, though reluctantly, 
give reservation, if required, to every real minority 
according to its numerical strength. 

Thus the Constituent Assembly provides the 
easiest method of arriving at a just solution of the 
communal problem. To-day we are unable to say 
with mathematical precision who represents whom. 
Though the Congress is admittedly the oldest repre- 
sentative organisation on the widest scale, it is open 





1 November 19, 1939. 
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to political and semi-political organisations to ques- 
tion, as they do question, its overwhelmingly repre- 
sentative character. The Muslim League is 
undoubtedly the largest organisation representing 
Muslims, but several Muslim bodies—by no means 
all insignificant—deny its claim to represent them. 
But the Constituent Assembly will represent all 
communities in their exact proportion. Except it 
there is no other way of doing full justice to rival 
claims. Without it there can be no finality to com- 
munal and other claims. 


Again the Constituent Assembly alone can pro- 
duce a constitution indigenous to the country and 
truly and fully representing the will of the people. 
Undoubtedly such a constitution will not be ideal, 
but it will be real, however imperfect it may be in 
the estimation of the theorists or legal luminaries. 
Self-government to be self-government has merely to 
reflect the will of the people who are to govern 
themselves. If they are not prepared for it, they 
will make a hash of it. I can conceive the possibility 
of a people fitting themselves for right government 
through a series of wrong experiments, but I cannot 
conceive a people governing themselves rightly 
through a Government imposed from without, 
even as the fabled jackdaw could not walk like a 
peacock with feathers borrowed from his elegant 
companion. A diseased person has a prospect of 
getting well by personal effort. He cannot borrow 
health from others. 


* * * * 


The principal hindrance is undoubtedly the 
British Government. If they can summon a Round 
Table Conference as they propose to do after the 
War, they can surely summon a Constituent Assem- 
bly subject to safeguards to the satisfaction of 
minorities. The expression ‘satisfaction of minorities’ 
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may be regarded as vague. It can be defined before- 
hand by agreement. The question thus resolves 
itself into whether the British Government desire to 
part with power and open a new chapter in their 
own history. I have already shown that the ques- 
tion of the Princes is a red herring across the path. 
European interests are absolutely safe so long as they 
are not in conflict with ‘the interests of India? I 
think this expression finds place in the Irwin-Gandhi 
Pact. 


Look at the question from any standpoint you 


‘like, it will be found that the way to democratic 


Swaraj lies only through a properly constituted 
Assembly, call it by whatever name you like. All 
resources must, therefore, be exhausted to reach the 
Constituent Assembly before direct action is thought 
of. A stage may be reached when direct action may 
become the necessary prelude to the Constituent 
Assembly. That stage is not yet. 


15. MR. JINNAH ON “DELIVERANCE DAY”, 
1939. 


I. Appeal for observance of “Deliverance Day,” 
Bombay, December 2, 1939. 


I wish the Mussalmans all over India to observe 
Friday, the 22nd December, as the “Day of Deliver- 
ance” and thanksgiving as a mark of relief that the 
Congress regime has at last ceased to function. I 
hope that the Provincial, District and Primary Mus- 
lim Leagues all over India will hold public meetings 
and pass the following resolution with such modi- 
fications as they may be advised, and after Jumma 
prayers offer prayers by way of thanksgiving for 
being delivered from the unjust Congress regime. I 
trust that all public meetings will be conducted in 





18ee Coupland. The Constitutional Problem in India. 
Part JI, pp. 179-194; Rajendra Prasad, India Divided, 
pp. 146-152. 
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an orderly manner and with all sense of humility, 
and nothing should be done which will cause offence 
to any other community, because it is the High 
Command of the Congress that is primarily respon- 
sible for the wrongs that have been done to the 
Mussalmans and other minorities, 


Resolution: “This public meeting of the Mussal- 
mans of (name of the place) records its opinion that 
the Congress Ministry has conclusively demonstrated 
and proved the falsehood of the Congress claim that 
it represents all interests justly and fairly, by its 
decidedly anti-Muslim policy. It is the considered 
opinion of this meeting that the Congress Ministry 
has failed to safeguard the rights and interests of the 
Mussalmans and other minorities and interests. 


“That the Congress Ministry both in the dis- 
charge of their duties of the administration and in 
the Legislatures have done their best to flout the 
Muslim opinion, to destroy Muslim culture, and have 
interfered with their religious and social life, and 
trampled upon their economic and political rights; 
that in matters of differences and disputes the Con- 
gress Ministry invariably have sided with, supported 
and advanced the cause of the Hindus in total dis- 
regard and to the prejudice of the Muslim interests. 

“The Congress Government constantly interfered 
with the legitimate and routine duties of District 
officers even in petty matters to the serious detriment 
of the Mussalmans, and thereby created an atmos- 
phere that spread the belief amongst the Hindu 
public that there was established a Hindu Raj, and 
emboldened the Hindus, mostly Congressmen, to ill- 
treat Muslims at various places and interfere with 
their elementary rights of freedom. This meeting, 
therefore, expresses its deep sense of relief at the 
termination of the Congress regime in various Pro- 
vinces and rejoices in observing this day as the 
“Day of Deliverance” from tyranny, oppression and 
injustice during the last two and a half years, and 
prays to God to grant such strength, discipline and 
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organisation to Muslim India as to successfully pre- 
vent the advent of such a Ministry again and to 
establish a truly popular Ministry which would do 
even justice to all communities and interests. 


“This meeting urges upon His Excellency the 
Governor of (name of the Province) and his Council 
of Advisors to enquire into the legitimate grievances 
of the Mussalmang and the wrongs done to them by 
the outgoing Congress Ministry, and redress the 
same at the earliest moment in accordance with the 
announcements that have been made by the Gover- 
nors in taking over the government of various Pro- 
vinces under Section 93 of the Government of India 
Act, 1935, and thus assure people that the new 
regime stands for even justice to all communities and 
interests concerned.” 


IL Statement on “Deliverance Day” 


A great deal of unnecessary controversy has 
arisen over my appeal to Muslims to celebrate 
December 22 as a “Day of Deliverance” from oppres- 
sion and, since the guilty do not admit their guilt 
and public memory is short, I consider it advisable 
to briefly trace the events that led to the reasons 
that prompted this appeal. 


To commence with, the suggested resolution 
says nothing more or less than has been said on 
many previous occasions. The very first complaint 
against Congress rule was made by me very shortly 
after they took office and, in my speech at the 
Lucknow session of the Muslim League, 1937, I 
complained against the compulsory singing of the 
Bande Mataram, the question of the Congress Flag, 
and the supplanting of Urdu by Hindi and even 
then I called upon the Governors to exercise their 
special powers. 


From then onwards the Congress caucus, like 
the proverbial steam-roller, gathered speed and com- 


‘plaints of oppression began to pour into the central 
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office. These became so numerous that the Council 
decided to appoint, in March, 1938, the Pirpur Com- 
mittee which, after an elaborate and painstaking 
investigation over all the Congress provinces, sub- 
mitted its report at the Patna Session in December 
1938. 


The following resolution was there passed at a 
full session: 


“That having regard to the atrocities that have 
been committed and that elementary rights of the 
Muslims have been trampled upon in a systematic 
manner in Bihar, U.P. and C.P., and that the 
Governors of these Provinces have failed to redress 
their grievances or protect even the elementary 
rights of the Mussalmans in these provinces in spite 
of all constitutional methods adopted so far by the 
Muslims, this session of the All-India Muslim League 
is, therefore, of opinion that the time has come to 
authorise the Working Committee of the All-India 
Muslim League to decide and resort to ‘Direct 
Action’ if and when necessary.” 


During this time, in order to prevent ‘Direct 
Action’ being resorted to, I was repeatedly urging both 
Governors and the Governor-General, in person or 
by correspondence, to exercise their special powers 
and to take executive action to safeguard the rights 
and interests of the minorities placed by the Cons- 
titution under their protection, and it was only on 
the 17th April, 1939, that the Viceroy intimated that 
he would take up the matter. 


As regards the Congress Ministries, our com- 
plaints were dismissed as false, frivolous and vexa- 
tious, and even Mr. Gandhi, before whom we placed 
our charges as far back as May, 1938, side-tracked 
the question by writing, “I believe Congress Commit- 
tees have been advised to avoid as far as possible 
all occasions of friction over Bande Mataram and 
the Flag... .” 
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With no redress, Muslims in certain provinces 
grew restive and in the C.P., ignoring the Working 
Committee altogether, resorted to ‘Direct Action’ 
over the Vidya Mandir Scheme. 


I may state here that at no stage did the Work- 
ing Committee favour or encourage ‘Direct Action’ 
and on request being received from Bihar, in July, 
1939, for permission to launch ‘Direct Action’, the 
Working Committee instructed the Bihar Muslim 
League to place the whole case before the Governor- 
General, the Governor and the Prime Minister and 
to report later the result of their representation. 
Similar advice was given to the other Muslim Lea- 
gues who contemplated similar measures. 


Complaints, however, continued to pour in and 
on the 27th August, 1939, the Council of the League 
at Delhi passed the following resolution:— 


“Resolved that this Council, while deploring the 
policy of the British Government towards the Mus- 
lims of India by attempting to force upon them 
against their will a constitution and in particular 
the Federal Scheme, as embodied in the Government 
of India Act, 1935, which allows a permanent hostile 
communal majority to trample upon their religious, 
political, social and economic rights, and the utter 
neglect and indifference shown by the Viceroy and 
the Governors in the Congress-governed Provinces in 
exercising their special powers to protect and secure 
justice to the minorities... .” 


In September, war was declared and on the 17th 
of that month, the Working Committee reaffirmed 
the above resolution as one of the fundamental con- 
ditions of Muslim support and the Viceroy, realising 
the gravity of the situation, pressed Mr. Gandhi and 
the Congress leaders to come to an agreement with 
the Muslim League in the Provincial sphere on a 
coalition basis for at least the duration of the war. 
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Consequently Babu Rajendra Prasad wrote on 
the 5th October that the Congress was prepared to 
request Sir Maurice Gwyer? or some other suitable 
person to investigate only any specific charges which 
the Muslim League might formulate against the 
Ministries of the Congress-governed Provinces. 


I considered this proposal unsound and unprac- 
tical for the following reasons. First, legally and 
constitutionally the Congress Working Committee has 
no place or power in the constitution. Secondly, the 
complaints of the Muslims and other minorities were 
directed against the Governments of certain Provin- 
ces who were responsible to the Legislatures and the 
electorates and not to the Working Committee. 
Thirdly, the proposed resolution of the Working 
Committee could not confer upon the contemplated 
tribunal the necessary power to summon witnesses 
and administer oaths, nor could the tribunal compel 
the production of documents that might be required, 
and, finally, I wished to know to whom the tribunal 
was to report and who would be the final authority 
to take action, if any, against the Ministries. 


Tf this final authority was the Working Com- 
mittee, I pointed out that, in my opinion it was the 
Working Committee itself that was primarily res- 
ponsible for the injustices and the wrongs committed 
and I also could not believe that any adequate action 
-would be taken against the Ministries in view of the 
fact that the Working Committee had already decid- 
ed that the Muslim League’s charges were false and 


unfounded. 


I also informed Babu Rajendra Prasad that I 
had already placed the whole matter before the 
Governor-General and had requested him to take 
executive action without delay to safeguard the inter- 
ests of and to secure justice for the minorities. 
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I must explain at this stage that I have never 
asked either the Governor-General or the Governors 
to act as a judicial tribunal as is suggested in Mr, 
Gandhi’s appeal to me. What I asked them to do 
was to take executive action to redress our grievan- 
ces, and, by intervention, to secure justice and 
fairplay. 


* * * * 


However, just after my letter to Babu Rajendra 
Prasad the Congress Ministries resigned to the very 
natural relief of the Muslims and other minorities, 
and I immediately decided to appeal for the observ- 
ance of a day to express our relief and to show its 
intensity in a manner that would force ears that had 
hitherto been deaf to listen to us. I might point 
out that if our appeals had been heard at the proper 
time, no such action on our part would now be 
necessary. 


This appeal has been variously described as ill- 
timed, provocative and anti-national and that the 
Muslims are asked to gloat over the departure of an 
elected Government and to welcome an official 
administration. 


* * * * 


As regards provocation, let me point out the 
words of my appeal: “I trust that all public meetings 
will be conducted in an orderly manner, with due 
sense of humility and nothing should be done which 
will cause offence to any community. ...” How- 
ever, to make quite clear my insistence that the day 
is observed in such spirit, I again state that I look 
to all District and Primary Leagues to ensure that 
the meetings are held in that spirit. Let there be 
no hartals, processions or any such demonstrations, 
but let a spirit of humility and a mood of reflection 
prevail. There is relief and gratitude in our hearts; 
not joy or triumph. 

Thirdly, it is extremely unfair and unjust to- 
contend that the Muslims welcome the present 
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administration. It is true that we urge upon them 
to enquire into our grievances and to redress them, 
but this is only because it is in their power to do so. 
On the other hand, my appeal emphasizes that pray- 
ers should be offered for the establishment of truly 
popular Ministries which would do even justice to 
all communities and interests. 


But there is one statement on my appeal that 
I cannot let pass coming as it does from such an 
authoritative source as the Chairman of the Con- 
gress Parliamentary Committee’. I am told that all 
our charges are totally false and unwarranted, and 
that was to be expected, but I must take notice of 
his declaration: 


“Furthermore, every Premier at my instance 
had invited his Governor unhesitatingly to intervene 
in matters affecting the rights and interests of the 
minorities whenever the Governor felt that the action 
of the Ministry was not correct. When Mr. Jinnah 
recently made the charges I again instructed every 
Premier to invite his Governor’s attention to them 
as they also affected him and I was informed that 
the Governors considered the charges unwarranted.” 


The above statement raises a very grave issue, 
for it makes the Governors accessories after the fact. 
Let me inform Mr. Vallabhbhai Patel that we have 
overwhelming evidence in support of our cause and 
far from shirking an inquiry, as is suggested, I insist 
that a thorough enquiry should now be made by a 
properly constituted tribunal invested with all neces- 
sary powers, and I now ask that a Royal Commis- 
sion be appointed by the British Government, of a 
purely judicial personnel and composed of judges of 
His Majesty’s High Courts and under the chairman- 
ship of one of the Law Lords of the Privy Council. 





18ardar Vallabhbhai Patel. 
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16. MR. JINNAH ON CONSTITUENT 
ASSEMBLY, 1939-40. 
I. Reply to Mahatma Gandhi, December 14, 
1939. 

Suddenly Mr. Gandhi, who was always sceptical 
about the Constituent Assembly, has now become an 
enthusiastic convert and its champion. He has been 
misrepresenting and insinuating motives to the 
Muslim League recently—for instance, that the 
League is an obstacle to the progress of the country 
and is out to sell itself to the highest bidder—in his 
periodical articles published in the Harijan. . 


But his interview to the News Chronicle! is for 
the consumption of the British public. A more dis- 
ingenuous statement it would be difficult to find, 
coming from Mr. Gandhi, and it is a pity it comes 
from one who is a votary of truth. His sudden 
affection for the Constituent Assembly is on a par 
with what he has striven for for two decades. 


“The opinion that counts is Indian opinion, not 
even the Congress opinion. India’s opinion can be 
ascertained by the free vote of the people. The only 
true and democratic method is to ascertain their will 
through adult suffrage, or any agreed equivalent.” 


The first question will be when he says, “any 
agreed equivalent to adult suffrage”; between whom 
is that agreement to be arrived at? Secondly, if 
Britain is not to depend on Muslim, Hindu or any 
other opinion, not even Congress opinion, then what 
is India’s opinion ? 


Now that the Congress stands exposed, that it 
does not represent India and that it is really a Hindu 
body, Mr. Gandhi is pleased suddenly to stand for 
a Constituent Assembly, which, in the present con- 
dition of India, will mean a second and larger edi- 
tion of the Congress. 


1 See Document No. 11. Mahatma Gandhi's statement 
on Constituent Assembly was published in News Chronicle. 
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Having brushed aside the Indian Princes, ignor- 
ring their existence altogether, he (Mr. Gandhi) 
proceeds to lay down a most extraordinary proposi- 
tion. “I fail to see”, he says, “why Britain’s inten- 
tion about India should be dependent upon Muslim, 
Hindu or any other opinion”. 


Mr. Gandhi then proceeds to say, “So far as 
the Congress is concerned, the people of the Indian 
States should be represented precisely on the same 
footing as those of British India.” Who will arrange 
that? And how are electorates to be established 
there? And what is to happen to the Treaty Rights 
and relationship between the British Government and 
the Indian Princes ? 


Then he proceeds, “Muslims and other accepted 
minorities may be represented by separate electopa- 
tes, if necessary”. This is a concession, but there 
is no grace in it when he further proceeds to state 
that it should be done in exact proportion to their 
numbers. He knows perfectly well that they will 
be in a hopeless minority in the Constituent Assem- 
bly of Mr. Gandhi’s conception, where he hopes to 
get a brute majority against the Muslims, including 
other minorities. 


He makes a further concession that “they will 
determine what is required for their protection.” Is 
the Constituent Assembly to be bound by the 
minority vote as to what is required for their pro- 
tection and for each minority ? And then comes the 
omnibus clause, which is fundamentally wrong and 
once more shows blind arrogance, when he says that 
in all matters of common interest the composite 
majority decision should prevail. Therefore, the 
Muslims and other minorities will have to submit 
to the verdict of the Assembly as to the nature, 
character and the form of the future constitution 
of India, which will presumably be dictated by Mr. 
Gandhi on behalf of the Congress, as for instance, 
Muslims and other minorities may prefer a bicameral 
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Legislature, whereas the Congress-controlled majority 
of the Assembly may decide against it, which, 
according to Mr. Gandhi, will be final. 


But evidently his new-born faith in the Cons- 
tituent Assembly is getting shaken a bit already, 
because he says if a better way than the Constituent 
Assembly could be found “for knowing the will of 
the people, so far as I know, the Congress will accept 
it without hesitation.” Mr. Gandhi is neither con- 
cerned with the size of the country nor the illiteracy 
of the masses. A truly representative assembly 
presupposes that in order faithfully to express the 
judgment of the people it can only be constituted 
if you have a fully developed public opinion, an 
electorate educated and experienced, free from 
superstition and capable of judging the vital political 
issues affecting the country, and not as India stands 
to-day, composed of castes, creeds, superstitions and 
provincial jealousies, quite apart from the main 
division of British India and the Indian States. 


The Assembly proposed by Mr. Gandhi would 
at best, therefore, be a packed body manoeuvred and 
managed by the Congress caucus. It is surprising 
when Mr. Gandhi complacently says that an elec- 
tion campaign will itself be a sufficient education for 
the purpose of broadly knowing the popular will. 
But have we had sufficient evidence, under the pre- 
sent Constitution, though in smaller and more inform- 
ed electorates ? And what about the experience of 
the Congress (with its four-anna franchise) of abus- 
es of power and malpractices which were eloquently 
condemned by Mr. Gandhi himself ? It will not be 
the “popular will” as Mr. Gandhi professes, but it 
will be the will of one community, which is in an 
overwhelming majority. 

* * * * 

Mr. Gandhi’s notion of justice is to follow what 
he advises, then alone it can be just. I am cons- 
trained to say I wish Mr. Gandhi will stop airing 
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views which change from day to day and week to 
week and which consistently perpetuate inconsisten- 
cies, and apply his mind to the only and one ques- 
tion, namely, settling the Hindu-Muslim question, 
as he, of all the Congress leaders, is best fitted to 
represent the Hindus as such and he can deliver the 
goods on behalf of the Hindus and bring about com- 
plete adjustment between the two major communi- 
ties and the rest will follow. I need hardly reiterate 
that I am willing to help to the utmost of my power 
on behalf of the Muslims towards an honourable 
solution. 


Apart from this academic discussion about a 
Constituent Assembly, it shows colossal ignorance, 
both historical and constitutional, to expect a foreign 
power that is dominating this country to sign its 
death warrant. The Constituent Assembly can only 
be real when it has got the sovereign authority of the 
people behind it, forged by the people, and who are 
in a position to convene such a supreme national 
body whose decisions and verdict could be respected 
and honoured and whose fiat and writs could be 
enforced. It is puerile to ask the British Govern- 
ment, in the first instance, to call a Constituent 
Assembly of another nation and afterwards have the 
honour and privilege of placing the constitution 
framed by this supreme assembly of India on the 
Statute Book of the British Parliament. 


Il. Article in “Time and Tide,” 
London, January 19, 1940. 


... Is it their (ie., the British people) desire 
that India should become a totalitarian Hindu State 
with the Central and all the Provincial Governments 
responsible not to their Legislatures or to the elec- 
torate but to a caucus unknown to the constitution, 
the Working Committee of the Congress? They 
may rest assured that such will be the inevitable 
result if the Congress demand for the right of fram- 
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ing India’s constitution through a Constituent 
Assembly is conceded. 

Let us consider briefly the implications of this 
nebulous and impracticable Constituent Assembly. 
To commence with, the question arises why is this 
demand made at this particular time? The answer 
is obvious. The War is to the Working Committee 
a heaven-sent means of increasing its rule from over 
eight provinces to over the whole of India, States 
and Provinces. If the British Government are stam- 
peded and fall into the trap under the stress of the 
critical situation created by the War, India will 
face a crisis the result of which no man could prop- 
hesy, and I feel certain that Muslim India will never 
submit to such a position and will be forced to resist 
it with every means in their power. 

And of what type of constitutionalists will this 
constituent assembly consist? There are in India 
roughly 400,000,000 souls who, through no fault of 
their own, are hopelessly illiterate and consequently 
priest and caste-ridden. They have no real concep- 
tion of how they are being governed even to-day and 
it is proposed that to the elected representatives of 
such should India’s future constitution be entrusted. 
Is it too much to say that, since the vast majority 
of the elected representatives will be illiterate Hin- 
dus, the Constituent Assembly will be under the 
influence of Mr. Gandhi and the Congress leaders 
and the constitution that will emerge will be as the 
Working Committee direct ? 

Thus, through the Constituent Assembly, will 
the Working Committee attain its ends. British 
control and commerce will disppear; the Indian States 
will be abolished; minority opposition will be stifled 
and a great Hindu nation will emerge governed by 
its beloved leader, Mr. Gandhi, and the Congress 
Working Commitiee. 

* * * * 

To conelude, a constitution must be evolved that 

recognises that there are in India two nations who 
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both must share the governance of their common 
motherland... . 


17. PAKISTAN RESOLUTION, 1940. 
I. Mr. Jinnah’s Presidential Speech, Muslim 
League, Lahore Session, March, 1940. 


Now, what is our position with regard to the 
future constitution? It is that, as soon as circums- 
tances permit or immediately after the war at the 
latest, the whole problem of India’s future constitu- 
tion must be examined de novo and the Act of 1935 
must go once for all. We do not believe in asking 
the British Government to make declarations. These 
declarations are really of no use. You cannot pos- 
sibly succeed in getting the British Government out 
of this country by asking them to make declarations. 

* * * 

The problem in India is not of an inter-commu- 
nal character but manifestly of an international one, 
and it must be treated as such . . . the only course 
open to us all is to allow the major nations separate 
homelands by dividing India into ‘autonomous 
national States’. There is no reason why these States 
should be antagonistic to each other. On the other 
hand the rivalry and the natural desire and efforts 
on the part of one to dominate the social order and 
establish political supremacy over the other in the 
government of the country will disappear. It will 
lead more towards natural goodwill by international 
pacts between them, and they can live in complete 
harmony with their neighbours. This will lead fur- 
ther to a friendly settlement all the more easily with 
regard to minorities by reciprocal arrangements and 
adjustments between Muslim India and Hindu India, 
which will far more adequately and effectively safe- 
guard the rights and interests of Muslims and various 
other minorities. 

It is extremely difficult for us to appreciate why 
our Hindu friends fail to understand the real nature 
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of Islam and Hinduism. They are not religions im 
the strict sense of the word, but are, in fact, different. 
and distinct social orders, and it is a dream that the 
Hindus and the Muslims can ever evolve a common: 
nationality’, and this misconception of one Indian 
nation has gone far beyond the limits and is the 
cause of most of our troubles and will lead India to 
destruction if we fail to revise our notions in time, 
The Hindus and the Muslims belong to two different 
religious philosophies, social customs, literatures. 
They neither intermarry nor interdine together, and, 
indeed, they belong to two different civilisations 
which are based mainly on conflicting ideas and 
conceptions. Their concepts on life and of life are 
different. It is quite clear that Hindus and Mussal- 
mans derive their inspiration from different sources 
of history. They have different epics, different 
heroes, and different episodes. Very often the hero 
of one is a foe of the other, and, likewise, their vic- 
tories and defeats overlap. To yoke together two 
such nations under a single State, one as a numerical 
minority and the other as a majority, must lead to 
growing discontent and final destruction of any 
fabric that may be so built up for the government 
of such a State. 


. . under the plea of unity of India and one 
nation, which does not exist, it is sought to pursue 
here the line of one Central Government, when we 


1§ir Syed Ahmed once addressed his co-religionists as 
follows: “Do you not inhabit the same land?..... Remember 
that the words Hindu and Mahommedan are only meant for 
religious distinction— otherwise all persons, whether Hindu 
or Mahomedan, even the Christians who reside in this 
country, are all in the particular respect belonging to one and 
the same nation.” 

2Speaking on the Indian Councils Bill, 1909, in the 
House of Lords on March 4, 1909, Lord Morley, Secretary of 
State for India, observed, “....Jet us not forget that the 
difference between Mahommedanism and Hinduism is not a 
mere difference of articles of religious faith, It is a differ- 
ence in life, in tradition, in history, in all the social things 
as well as articles of belief that constitute a community... .2" 
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know that the history of the last 1200 years has 
failed to achieve unity and has witnessed, during the 
ages, India always divided into Hindu India and 
Muslim India. The present artificial unity of India 
dates back only to the British conquest and is main- 
tained by the British bayonet, but the termination 
of the British regime . . . will be the herald of the 
entire break-up with worse disaster than has ever 
taken place during the last 1000 years under Mus- 
lims. ... 


Muslim India cannot accept any constitution 
which must necessarily result in a Hindu-majority 
Government. Hindus and Muslims brought together 
under a democratic system forced upon the minorities 
can only mean Hindu Raj. Democracy of the kind 
with which the Congress High Command is ena- 
moured would mean the complete destruction of what 
is most precious in Islami .. 


Mussalmans are not a minority as it is com- 
monly known and understood . . . Mussalmans are 
a nation according to any definition of a nation, and 
they must have their homelands, their territory and 
their State ... We wish our people to develop to 
the fullest our spiritual, cultural, economic, social 
and political life in a way that we think best and 
in consonance with our own ideals and according to 
the genius of our people . . 


1In 1939 Mr. Jinnah made a statement on the question 
of democracy in India, in which he observed, “The Muslims 
have always had their fears and apprehensions of even a 
representative form of government, and far more of demo- 
cracy in its strict application to India. Since the time of the 
Minto-Morley Reforms and the historical Lucknow Pact 
between Hindus and Muslims in 1916, their insistence on 
separate electorates, weightage and statutory safeguards have 
been a clear indication of those fears. But, since the inaugu- 
ration of the new Provincial Constitutions, it has been 
established beyond doubt, particularly by the way in which 
the Congress High Command has persisted in its policies and 
programmes, that the sole aim and object of the Congress is 
to annihilate every other organisation in the country, and to 
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Il. Resolution of Muslim League, Lahore Session, 
March 23, 1940. 


Resolved that it is the considered view of this 
session of the All-India Muslim League that no 
constitutional scheme would be workable in this 
country or acceptable to the Muslims unless it is 
designed on the following basic principle, viz., that 
geographically contiguous units are demarcated into 
regions which should be so constituted, with such 
territorial readjustments as may be necessary, that 
the areas in which the Muslims are numerically in 
a majority, as in the north-western and eastern zones 
of India, should be grouped to constitute ‘Indepen- 
dent States’ in which the constituent umite shall be 
autonomous and sovereign. 


That adequate, effective and mandatory safe- 
guards should be specifically provided im the cons- 
titution for minorities in these units and ir the regions 
for the protection of their religious, cultaral, como- 
mic, political, administrative amd other rights amd 
interests in consultation with them; and in ether 
parts of India where the Mussalmans are in a 
minority, adequate, effective amd mandatory safe- 
guards shall be specifically provided in the constitu- 
tion for them and other minorities for the protection 
of their religious, cultural, economic, political, ad- 
ministrative and other rights and interests im con- 
sultation with them. 


Ill. Mr. Jinnah on Lahore Resolution, 1940. 


In the first place, a wrong idea and false propa- 
ganda appear to be set in motion in order to frighten 


set itself up as a Fascist and authoritarian organisation of 
the worst type. Having regard to the 35 millions of voters 
the bulk of whom are totally ignorant, illiterate and 
untutored, living in the centuries-old superstitions of the 
worst type, thoroughly antagonistic to each other, culturally 
and socially, the working of the Constitution has clearly 
brought out that it is impossible to work a democratic 
Parliamentary Government in India”, 
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the Muslim minorities that they would have to 
migrate en bloc and wholesale. I wish to assure my 
Muslim brethren that there is no justification for this 
insidious misrepresentation. Exchange of population, 
however, on the physical division of India as far as 
practicable will have to be considered. Secondly, 
the Muslim minorities are wrongly made to believe 
that they would be worse off and be left in the lurch 
in any scheme of partition or division of India. I 
may explain that the Mussalmans, wherever they are 
in a minority, cannot improve their position under 
a united India or under one Central Government. 
Whatever happens, they would remain a minority. 
They can rightly demand all the safeguards that are 
known to any civilised Government to the utmost 
extent. But by coming in the way of the division 
of India they do not and cannot improve their own 
position. On the other hand they can, by their atti- 
tude of obstruction, bring the Muslim homeland and 
60,000,000 of the Mussalmans under one Govern- 
ment, where they would remain no more than a 
minority in perpetuity. 

It was because of the realisation of this fact 
that the Mussalman minorities in Hindu India rea- 
dily supported the Lahore resolution. The question 
for the Muslim minorities in Hindu India is whether 
the entire Muslim India of 90,000,000 should be 
subjected to a Hindu majority Raj or whether at 
least the 60,000,000 of Mussalmans residing in the 
areas where they form a majority should have their 
own homeland and thereby have an opportunity to 
develop their spiritual, cultural, economic and poli- 
tical life in accordance with their own genius and 
shape their own future destiny, at the same time 
allowing Hindus and others to do likewise. Similar 
will be the position of the Hindus and other minori- 
ties in the Muslim homelands. 

In my opinion, after the present tension created 
by the ambition of one community dominating over 
the other and establishing supremacy over all the 
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rest is eased, we shall find better understanding and 
good will created all around. The division of India 
will throw a great responsibility upon the majority 
in its respective zones to create a real sense of secu- 
rity amongst the minorities and win their complete 
trust and confidence. 


18. EXPANSION OF EXECUTIVE COUNCIL, 
1940-41 


I. Statement of Lord Linlithgow, August 8, 1940. 


Last October His Majesty’s Government again 
made it clear that Dominion Status was their objec- 
tive in India. They added that they were ready 
to authorize the expansion of the Governor-General’s 
Council to include a certain number of representatives 
of political parties, and they proposed the establish- 
ment of a Consultative Committee. ... 

* * * * 


... They have authorized me... to invite a 
certain number of representative Indians to join my 
Executive Council. They have authorized me further 
to establish a War Advisory Council ... which 
would contain representatives of the Indian States, 
and of other interests in the national life of India 
as a whole. 

... there is still in certain quarters doubt 
as to the intentions of His Majesty’s Government 
for the constitutional future of India, and . . . there 
is doubt, too, as to whether the position of minori- 
ties, whether political or religious, is sufficiently 
safeguarded in relation to any constitutional change 
by the assurances already given ... On those two 
points His Majesty’s Government now desire me to 
make their position clear. 

The first is as to the position of minorities in 
relation to any future constitutional scheme... 
they (z.e., His Majesty’s Government) could not con- 
template the transfer of their present responsibilities 
for the peace and welfare of India to any system 
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“of government whose authority is directly denied by 
darge and powerful elements in India’s national life. 
‘Nor could they be parties to the coercion of such 
elements into submission to such a Government. 


The second point of general interest is the 
machinery for building within the British Common- 
‘wealth of Nations a new constitutional scheme when 
the time comes. There has been very strong insis- 
tence that the framing of that scheme should be 
primarily the responsibility of Indians themselves, 
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life. His Majesty’s Government are in sympathy 
‘with that desire, and wish to see it given the fullest 
practical expression subject to the due fulfilment of 
the obligations which Great Britain’s long connection 
with India has imposed upon her and for which His 
Majesty’s Government cannot divest themselves of 
responsibility. i 


It is clear that a moment when the Common- 
wealth is engaged in a struggle for existence is not 
wne in which fundamental constitutional issues can 
Ibe decisively resolved. But His Majesty’s Govern- 
ment authorise me to declare that they will most 
readily assent to the setting up after the conclusion 
of the war with the least possible delay of a body 
representative of the principal elements in India’s 
national life in order to devise the framework of the 
new constitution and they will lend every aid in 
their power to hasten decisions on all relevant matters 
to the utmost degree. 


Il. Speech of Lord Linlithgow, Calcutta, Decem- 
ber 15, 1941. 


_.. That reorganization’ (i.e., expansion of the 
Executive Council in July, 1941) did not have any 


1The Congress rejected the Viceroy’s offer in August, 
4940. By a communique dated July 22, 1941, the number of 
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basis other than administrative convenience. But 
in making it, though I could not look for help from 
the political parties, I was anxious that I should get 
the best men I could, the most representative men, 
men of real standing and importance in this coun- 
try. In that I can claim to have succeeded .. . the 
process of expansion, the fact that as part of it there 
disappeared the European and the official majorities 
that had been the characteristics of that body for so 
many years, the transfer to non-official gentlemen 
of the highest standing and reputation in this country 
of great departments of State, with joint responsibility 
for all the business that comes before the Governor 
General in Council, was a step the significance of 
which is far greater than I sometimes think is rea- 
lised. Its immediate importance is great. On the 
long-term view it is likely to prove to be even 
greater. 


19. THE CRIPPS PROPOSALS, 1942. 


I. Declaration of British Government!, 
March 11, 1942. 


His Majesty’s Government, having considered 
the anxieties expressed in this country and in India 
as to the fulfilment of promises made in regard to 
the future of India, have decided to lay down in 
precise and clear terms the steps which they propose 
shall be taken for the earliest possible realization 
of self-government in India. The object is the 
creation of a new Indian Union which shall cons- 





members of the Executive Council was increased from 7 to 
12. In the new Council the number of Indian members was 
8 and they were in a majority of 2 to 1. The Secretary of 
State for India described this expansion as ‘a change not in- 
deed in the form of the constitution but in its spirit’. By a 
Press Note dated July 3, 1942, it was announced that mem- 
bership of the Executive Council had been increased from 12 
to 15, with 11 non-official Indians, 1 non-official European and 
3 European officials (including the Commander-in-Chief). 

1This declaration was the basis of discussion between 
Sir Stafford Cripps and the Indian leaders. 
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titute a Dominion associated with the United King- 
dom and other Dominions by a common allegiance 
to the Crown, but equal to them in every respect, 
in no way subordinate in any aspect of its domestic 
and external affairs. 


( His_Majesty’s Government therefore make the 
I 


fo ing declaration: 





(a) Immediately upon cessation of hostilities, 
steps shall be taken to set up in India, in the 
manner described hereafter, an elected body charged 
with the task of framing a new constitution for India. 


(b) Provision shall be made, as set out below, 
for participation of Indian States in the constitution- 
making body. 

(c) His Majesty’s Government undertake to 
accept and implement forthwith the constitution so 
framed subject only to: 

(i) the right of any province of British India 
that is not prepared to accept the new constitution 
to retain its present constitutional position, provision 
being made for its subsequent accession if it so deci- 
des. With such non-acceding provinces, should they 
so desire, His Majesty’s Government will be pre- 
pared to agree upon a new constitution, giving them 
the same full status as the Indian Union and arrived 
at by a procedure analogous to that here laid down. 

(ü) the signing of a treaty which shall be nego- 
tiated between His Majesty’s Government and the 
constitution-making body. This treaty will cover 
all necessary matters arising out of the complete 
transfer of responsibility from British to Indian 
hands; it will make provision, in accordance with 
the undertakings given by His Majesty’s Govern- 
ment, for the protection of racial and religious mino- 
rities; but will not impose any restriction on the 
power of the Indian Union to decide in future its 
relationship to other member States of the British 
Commonwealth. 


New consti- 
tution to be 
framed by 
an elected 
“constitu- 
tion-making- 
body” 


Possibility 
of partition 
of India 
recognised 


Future rela- 
tion betweem 
India and 
Britain 


~Composi- 
tion of 


Interim 
arrangement 
for India’s 
participation 
‘In war 

effort 


154 INDIAN CONSTITUTIONAL DOCUMENTS 


(wt) Whether or not an Indian State elects to 
adhere to the constitution, it will be necessary to 
negotiate a revision of its treaty arrangements, so 
far as this may be required in the new situation. 


(d) The constitution-making body shall be com- 
posed as follows, unless the leaders of Indian opinion 
in the principal communities agree upon some other 
form before the end of hostilities: 


Immediately upon the result being known of 
provincial elections which will be necessary at the 
end of hostilities, the entire membership of the Lower 
Houses of the Provincial Legislatures shall as a single 
electoral college proceed to the election of the cons- 
titution-making body by the system of proportional 
representation. This new body shall be in number 
about one-tenth of the number of the electoral college. 


Indian States shall be invited to appoint repre- 
sentatives in the same proportion to their total 
population as in the case of representatives of British 
India as a whole and with the same powers as British 
Indian members. 


(e) During the critical period which now faces 
India and until the new constitution can be framed 
His Majesty’s Government must inevitably bear the 
responsibility for and retain the control and direc- 
tion of the defence of India as part of their world 
war effort, but the task of organizing to the full 
the military, moral and material resources of India 
must be the responsibility of the Government of 
India with the co-operation of the peoples of India. 
His Majesty’: Government desire and invite the 
immediate and effective participation of the leaders 
of the principal sections of the Indian people in the 
counsels of their country, of the Commonwealth and 
of the United Nations. Thus they will be enabled 
to give their active and constructive help in the dis- 
charge of a task which is vital and essential for the 
future freedom of India. 
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‘TI. Broadcast by Sir Stafford Cripps, Delhi, 
March 30, 1942. 


First of all you will want to know what object 
-we had in view. Well, we wanted to make it quite 
«lear and beyond any possibility of doubt or question 
that the British Government and the British people 
‘desire the Indian peoples to have full self-govern- 
‘ment, with a constitution as free in every respect as 
our own in Great Britain or as of any of the great 
‘Dominion members of the British Commonwealth of 
“Nations. ... 

There is, however, an existing constitution which 
‘regulates the Central and Provincial Governments 
-of India and everyone agrees that in these troublous 
-times we cannot here and now set about forging a 
‘new constitution. It is far too important a matter 
for the future of India to be improvised in a hurried 
way. 

The principle on which these proposals are based 
ïs that the new constitution should be framed by the 
-elected representatives of the Indian people them- 
selves. So we propose that immediately hostilities 
sare ended, a constitution-making body should be set 
-up consisting of elected representatives from British 
“India, and if the Indian States wish, as we hope they 
‘will, to become part of the new Indian Union, they 
too will be invited to send their representatives to 
‘this constitution-making body, though, if they do, 
-that will not, of itself, bind them to become mem- 
‘bers of the Union. That is the broad outline of the 
future. 

Now what is to happen in the meantime ? 

The British people are determined to do their 
<utmost for the defence of India and we are confident 
-that, in that great task, the Indian peoples of all 
-races and religions are eager to play their full part. 

So much for the general framework of the pro- 
-posals. But, as we all know, the most vital and 


Britain’s 
object: 
full 
Dominion 
Status 

for India 


Constitu- 
tion-making 
not possible 
during 

war 


Participa- 
tion of 
States 

in constitu- 
tion-making 


“Interests 
of the 
various 
commu- 
nities” 


Disputes 
about form 
of future 
Constitu- 
tion 


India, not 
any “outside 
authority”, 
to decide 
upon form 
of Consti- 
tution 


156 INDIAN CONSTITUTIONAL DOCUMENTS 


difficult question is that which concerns the interests: 
of the various communities amongst the Indian. 
peoples. 

I will not attempt to go into any of the histo- 
rical origins of these difficulties; let us instead look 
at them as a present fact. In the great subcontinent 
of India there is more than one people, there are 
many peoples and races as there are in the great 
sub-continent of Russia. Our object is to give to 
the Indian peoples full self-government with com-- 
plete freedom as to how they will devise and orga- 
nize their own constitution. 


There are those who claim that India should 
form a single united country: there are others who 
say it should be divided up into two, three or more 
separate countries. There are those who claim that. 
provincial autonomy should be very wide with but 
few centrally controlled federal services; others stress- 
the need for centralization in view of the growing 
complexity of economic development. 


These and many other and various ideas are 
worthy to be explored and debated, but it is for the 
Indian peoples, and not for any outside authority, 
to decide under which of these forms India will in 
the future govern herself. 


If the Indian peoples ask our help, it will, of 
course, be gladly given, but it is for you, the Indian. 
peoples, to discuss and decide upon your future cons-- 
titution. We shall look on with deep interest and 
hope that your wisdom will guide you truly in this 
great adventure. 


We ask you, therefore, to come together-—all 
religions and races—in a constitution-making body- 
as soon as hostilities are over to frame your own 
constitution. 


We have specified the form which that body 
will take, unless, and this is an important point, the 
leaders of the principal sections of Indian opiniom 
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agree between themselves before the end of hostilities 
“upon some other and better form. 


That constitution-making body will have as its 
object the framing of a single constitution for the 
whole of India—that is, of British India, together 
with such of the Indian States as may decide to 
join in. 

But we realize this very simple fact: If you 
want to persuade a number of people who are 
inclined to be antagonistic to enter the same room, 
it is unwise to tell them that once they go in there 
is no way out—they are to be for ever locked in 
together. It is much wiser to tell them they can go 
in and if they find that they can’t come to a com- 
mon decision, then there is nothing to prevent those 
who wish from leaving again by another door. They 
are much more likely all to go in if they have 
knowledge that they can by their free will go out 
again if they cannot agree. 

Well, that is what we say to the provinces of 
India. Come together to frame a common constitu- 
tion—if you find after all your discussion and all 
the give and take of a constitution-making assembly 
that you cannot overcome your differences and that 
some provinces are still not satisfied with the cons- 
titution, then such provinces can go out and remain 
out if they wish and just the same degree of self- 
government and freedom will be available for them 
as for the Union itself, that is to say complete self- 
government. 

We hope and expect to see an Indian Union 
strong and united because it is founded upon the 
free consent of all its peoples, but it is not for us, 
Britishers, to dictate to you, the Indian peoples. 
You will work out and decide that problem for 
yourselves. 


So we provide the means and the road by which 
you can attain that form of the absolute and united 
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self-government that you desire at the earliest pos- 
sible moment. In the past we have waited for the 
different Indian communities to come to a common 
decision as to how a new constitution for a self- 
governing India should be framed and, because there 
has been no agreement amongst the Indian leaders, 
the British Government has been accused by some 
of using this fact to delay the granting of freedom 
to India. We are now giving the lead that has been 
asked for and it is in the hands of Indians and 
Indians only whether they will accept that lead and 
so attain their own freedom. If they fail to accept 
this opportunity the responsibility for the failure 
must rest with them. 


* # * * 


As regards the position of minority communities 
within the new Indian Union, I am confident that 
the constitution-making body will make just provi- 
sion for their protection. But in view of the under- 
takings given to these minorities by His Majesty’s 
Government in the past we propose that in the 
Treaty, which, under the draft Declaration, will be 
concluded between His Majesty’s Government and 
the constitution-making body, the new Indian Union 
should undertake to protect the rights of these 
minorities. If there should be any non-acceding 
provinces a similar treaty provision would be made 
in respect of minority communities within their 
borders. 


* * * + 


It? contains one essential reservation—that in 
respect of the responsibility for Defence. This 
reservation does not mean that the Governor-General 
and his Executive Council will or indeed could be 
excluded from taking an effective share in the coun- 
sels for the defence of India. In this wide-flung war, 


1 This refers to the last paragraph of the British Govern- 
ment’s Declaration. 
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defence cannot be localized in a single country and 
its preparation must permeate the activities of every- 
department of Government and must demand from 
every department the fullest co-operation. If His 
Majesty’s Government are to take full responsibility 
for the conduct of the naval, military and air defence 
of India, as it is their duty to do, then the defence 
of India must be dealt with by them as part of the 
world war effort in which they are-now engaged, and 
the direction of that defence must rest in the hands 
of the Commander-in-Chief under the War Cabinet 
and their highest staff officers. But, as I have already 
pointed out, the Government of India must also have 
an effective share in the Defence counsels and so we 
have decided that the Commander-in-Chief must 
retain his position as a Member of the Executive. 
Council. 

In order, however, that India may have her fulf 
voice in this central control of strategy, defensive 
and offensive, not only in India itself but in all the 
interrelated theatres of war, we have invited the 
appointment of a representative Indian to the War 
Cabinet and to the Pacific Council of the United 
Nations—that is one of the ways in which India will 
have her full say in the counsels of the Common- 
wealth and of the United Nations as an equal part- 
ner. And when it comes to the making of the 
peace, India will appoint her own representatives to 
the Peace Conference side by side with those of the 
other free nations and so make her contribution to 
the building of a new world order. 

I am confident that nothing further or more 
complete could be done towards the immediate 
realization of the just claims and demands of the 
Indian peoples. Our proposals are definite and pre- 
cise. If they were to be rejected by the leaders of 
Indian opinion, there would be neither the time nor 
the opportunity to reconsider this matter till after 
the war and it would be a bitter blow to the friends 

of India all over the world. 
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Ill. Resolution of Congress Working Committee’, 
April 2, 1942. 


The Working Committee have given their full 
and earnest consideration to the proposals made by 
the British War Cabinet in regard to India and the 
elucidation thereof by Sir Stafford Cripps. 


These proposals, which have been made at the 
very last hour because of the compulsion of events, 
have to be considered not only in relation to India’s 
demand for independence, but more especially in the 
present grave war crisis, with a view to meeting 
effectively the perils and dangers that confront India 
and envelop the world. 


The Congress has repeatedly stated, ever since 
the commencement of the war in September, 1939, 
that the people of India would line themselves with 
the progressive forces of the world and assume full 
responsibility to face the new problems and shoulder 
the new burdens that had arisen, and it asked for 
the necessary conditions to enable them to do so 
to be created. The essential condition was the free- 
dom of India, for only the realization of present 
freedom could light the flame which could illumine 
millions of hearts and move them to action. 


At the last meeting of the All-India Congress 
Committee, after the commencement of the war in 
the Pacific, it was stated that: “Only a free and 
independent India can be in a position to undertake 
the defence of the country on a national basis and 
be of help in the furtherance of the larger causes 
that are emerging from the storm of war.” 


The British War Cabinet’s new proposals relate 
principally to the future, upon the cessation of hos- 
tilities. The Committee, while recognizing that self- 
determination for the people of India is accepted in 


1 This resolution was communicated to Sir Stafford Cripps 
on April 2, but it was not released to the Press till April 10, 
after the talks had failed. 
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principle in that uncertain future, regret that this is 
fettered and circumscribed and certain provisions 
have been introduced which gravely imperil the 
development of a free and united National Govern- 
ment and the establishment of a democratic state. 
Even the constitution-making body is so constituted 
that the peoples right to self-determination is 
vitiated by the introduction of non-representative 
elements. 


The people of India have, as a whole, clearly 
demanded full independence and the Congress has re- 
peatedly declared that no other status except that of 
independence for the whole of India could be agreed 
to or could meet the essential requirements of the 
present situation. 


The Committee recognize that future indepen- 
dence may be implicit in the proposals, but the 
accompanying provisions and restrictions are such 
that real freedom may well become an illusion. 
The complete ignoring of ninety millions of people in 
the Indian States and their treatment as commodities 
at the disposal of their rulers is a negation of 
both democracy and self-determination. While the 
representation of an Indian State in the constitution- 
making body is fixed on a population basis, the people 
of the State have no voice in choosing those represen- 
tatives, nor are they to be consulted at any stage 
while decisions vitally affecting them are being taken. 
Such States may in many ways become barriers 
to the growth of Indian freedom, enclaves where 
foreign authority still prevails, and where the pos- 
sibility of maintaining foreign armed forces has been 
stated to be a likely contingency and a perpetual menace 
to the freedom of the people of the States as well as of 
the rest of India. 


The acceptance beforehand of the novel princi- 
ple of non-accession for a Province is also a severe 
blow to the conception of Indian unity and an apple 
of discord likely to generate growing trouble in the 
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Provinces, and which may well lead to further diffi- 
culties in the way of the Indian States merging 
themselves in the Indian Union. The Congress has 
been wedded to Indian freedom and unity and any 
break of that unily, especially in the modern world 
when peoples minds inevitably think in terms of 
ever larger federations, would be injurious to all 
concerned and exceedingly painful to contemplate. 
Nevertheless, the Committee cannot think in terms 
of compelling the people in any territorial unit to 
remain in an Indian Union against their declared and 
established will. While recognizing this principle, 
the Committee feel that every effort should be made 
to create conditions which would help the different 
units in developing a common and co-operative 
national life. The acceptance of this principle 
inevitably involves that no changes should be made 
which result in fresh problems being created and 
compulsion being exercised on other substantial 
groups within that area. Each territorial unit should 
have the fullest possible autonomy within the Union 
consistently with a strong national State. The pro- 
posal now made on the part of the British War 
Cabinet encourages and will lead to attempts at 
separation at the very inception of the Union and 
thus create friction just when the utmost co-operation 
and goodwill are most needed. This proposal has 
been presumably made to meet the communal 
demand, but it will have other consequences also and 
lead politically reactionary and obscurantist groups 
among different communities to create trouble and 
divert public attention from the vital issues before the 
country. 

Any proposal concerning the future of India 
must demand attention and scrutiny, but in to-day’s 
grave crisis, it is the present that counts and even 
proposals for the future are important in so far as 
they affect the present. The Committee necessarily 
attach the greatest importance to this aspect of the 
question, and on this ultimately depends what advice 
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they should give to those who look to them for 
guidance. For this the present British War Cabinet’s 
proposals are vague and altogether incomplete, 
and it would appear that no vital changes in the 
present structure are contemplated. It has been 
made clear that the defence of India will in, any 
event remain under British control. At any time 
Defence is a vital subject; during wartime it is all- 
important and covers almost every sphere of life and 
administration. To take away Defence from the 
sphere of responsibility at this stage is to reduce that 
responsibility to a farce and a nullity, and to make it 
perfectly clear that India is not going to be free in 
any way and her Government is not going to function 
as a free and independent Government during the 
pendency of the war. 


The Committee would repeat that the cssential 
and fundamental prerequisite for the assumption 
of responsibility by the Indian people in the present, 
is their realization as a fact that they are free and 
are in charge of maintaining and defending their 
freedom. What is most wanted is the enthusiastic 
response of the people, which cannot be evoked 
without the fullest trust in them and the devolution 
of responsibility on ghem in the matter of Defence. 
It is only thus that even at this grave eleventh hour 
it may be possible to galvanize the people of India 
to rise to the height of the occasion. It is manifest 
that the present Government of India, as well as its 
Provincial agencies, are lacking in competence, and 
are incapable of shouldering the burden of India’s 
defence. It is only the people of India, through their 
popular representatives, who may shoulder this 
burden worthily. But that can only be done by 
present freedom, and full responsibility being cast 
upon them. 


The Committee, therefore, are unable to accevt 
the proposals put forward on behalf of the British 
“War Cabinet. 
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Iv. Pandit Nehru on Cripps Proposals, 
April 12, 1942. 


Who is responsible for the failure of the Cripps 
negotiations? In answer to this question, Pandit 
Nehru explained in detail the various stages of the 
negotiations. If he had been asked just before his 
last interview with Sir Stafford Cripps, he would have 
said that the chances of coming to an agreement were 
about 75 per cent. At that interview, however, that 
full picture which Sir Stafford, suddenly and for the 
first time, put before them of the proposals was such 
that he could not agree to it. “A big change had 
occurred somewhere in the middle”, said Pandit Nehru. 
It was obvious, he added, that there was some trouble 
between Sir Stafford and others. 


Pandit Nehru went on to say: “While it was my 
extreme desire to find a way out and make India 
function effectively for defence and make the war a 
popular effort—so great was my desire that some 
things I have stood for during the last quarter of a 
century, things which I could never have imagined 
for a moment I would give up, I now agreed to give 
up—I am convinced personally that it is impossible 
for us to agree to the proposals as they eventually 
emerged from the British Government’s mind. I am 
in complete and whole-hearted agreement with the 
Congress resolution and the letters of the Congress 
President.” 


The change in the attitude of Sir Stafford Cripps 
which led to the sudden breakdown of the negotia- 
tions was then described by Pandit Nehru. From 
the first, the impression which Sir Stafford had given 
was that the new Government would be a National 
Government. Sir Stafford had himself often used the 
words, “National Cabinet.” He had also said that 
the position of the Viceroy would be analogous to 


18tatement at Press Conference, New Delhi. § T 
Discovery of India, pp. 548-562. odii 
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that of the King, in other words, a constitutional 
head. The language used by Sir Stafford had led 
them to assume that everything was being transferred 
except Defence and also that the Viceroy would not 
interfere with the decision of the Cabinet though he 
might have special powers such as in connection 
with the States or some major issue. So the question 
of the new Government’s powers, etc., was not even 
discussed. At the last interview on Thursday night, 
however, the picture which Sir Stafford gave showed 
that the premises and assumptions on which they 
had been arguing had no real foundation. Sir 
Stafford began to talk of the Viceroy’s “Executive 
Council” and not a “National Government.” Names 
did make a difference. “If we go to the country, 
talking about the Viceroy’s Executive Council, what 
would the people think ?” asked Pandit Nehru amidst 
laughter. They agreed to the legal phraseology, but 
contrary to their old assumptions, Sir Stafford 
suddenly made it perfectly clear that there would 
be no essential change between the position of the 
Viceroy’s Council and that of the new Government 
which they were asked to join. “I was amazed,” 
declared Pandit Nehru. It might be that Sir Stafford 
had been pulled up by his senior partner in England 
or someone here. “We cannot change laws,” said 
Sir Stafford, but when he was asked: “Tell us at 
least what conventions you propose. Will they func- 
tion as a Cabinet? Will the Viceroy work as a 
constitutional head?” Sir Stafford replied: “I am 
totally unable to say anything on the subject, 
because it is completely within the discretion of the 
Viceroy. Go to him later on and discuss the matter 
with him. I cannot interfere or indicate what should 
be done.” So it amounted to the old August offer 
again—with a few minor changes. They were merely 
asked to agree to join the Viceroy’s Council practi- 
cally unconditionally—with the vague background pro- 
vided by the Cabinet’s declaration. 
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Dealing with the Defence question, Panait Nehru 
said that at no time had it been suggested by the 
Congress that the normal powers of the Commander- 
in-Chief for carrying on the war in an effective way 
should be interfered with. But in addition to his 
powers as Commander-in-Chief, he was now having 
other powers which were really those of a Defence 
Minister. Pandit Nehru said that the removal of 
Defence from their responsibilities made the position 
of the Defence Minister absurd and ridiculous. Their 
conception of defence was different from that of the 
Government. It was not keeping a regiment here 
and there, but they wanted to mobilize hundreds of 
millions of Indians. They wanted to make every 
man and woman do something for the war—make 
it a popular war. The military conception was to 
fight with their armies and, if the latter failed, to 
surrender, but their conception was different. They 
would not surrender whatever happened—whatever 
happened to military forces, popular resistance should 
continue to the end—as in China and Russia. Could 
they discharge their duty in this spirit? Could they 
make India hum as an organized unit of resistance ? 
Could they make India feel that she was fighting 
her own war for her freedom? That was their idea 
in asking for a popular conception of Defence, but 
the Government’s attitude as put to them was a 
singularly complacent attitude—a conception of India 
from a standpoint which was peculiar only to England. 
“We are in the right. All those who are against 
us, are not only in the wrong, but damnably in the 
wrong.” 

Referring to the Defence question during the 
Cripps negotiations Pandit Jawaharlal Nehru said 
that at first a certain formula was given by Sir 
Stafford according to which the Commander-in-Chief 
was to be War Minister and the Defence Minister 
was to have certain functions entrusted to him. 
Attached to it was a list—practically exhaustive— 
of the functions entrusted to the Defence Minister. 
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They were propaganda, canteens, petroleum, ameni- 
ties, stationery and subjects of that kind. The sub- 
jects proposed to be allotted were such that “they 
would have made the Defence Minister’s position 
ridiculous in the eyes of the public,’ said Pandit 
Nehru. It was not acceptable to the Congress 
Working Committee. Then came a new formula— 
at the instance of a third party but presumably 
with Sir Stafford’s approval—with no list of subjects 
attached. 

In the Working Committee’s opinion, this afforded 
a basis for arriving at an agreed formula for Defence, 
‘but the really important point was—what would be 
the subjects transferred to the Defence Minister ? 
Sir Stafford did not reply to a letter asking for a 
list of these subjects: “At no stage did we receive 
them”, said Pandit Nehru. When they asked him 
personally, Sir Stafford referred them to the Army 
Manual. Later, Sir Stafford entered into a long dis- 
quisition on the Indian Army—that it was really 
an offshoot of the British Army controlled by the 
British Government, through their representative, the 
‘Commander-in-Chief, It was explained to Sir 
Stafford on behalf of the Congress that it was not their 
intention to do anything to upset present arrangements, 
but what they wanted was, firstly, to make 
the Indian people feel that the Army was theirs. They 
wanted to give the national background, the psycho- 
logical appeal, necessary for a popular war. Sir 
Stafford’s attitude was, however, rigid. In the end, he 
said that the subjects were those already given in his 
original formula. 

Sir Stafford refused to follow the Australian 
model saying that Mr. Curtin in Australia had even 
greater powers than Mr. Churchill had in England. 
As regards the citizen army, Sir Stafford said that 
the matter would lie within the discretion of the Com- 
mander-in-Chief, but he added that the Commander- 
in-Chief would probably agree. If he did not agree, it 
was open to the Ministers to resign. 
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Commenting on this attitude of the Government, 
Pandit Nehru said: “That is not the way to bring 
about a settlement”... 


* * * * 


In answer to a question, Pandit Nehru said :— 

“So far as I know India, and I know it tolerably 
well, the major sentiment in India naturally is one 
of hostility to the British in India. You cannot 
root out 150 years of past history and all that has 
happened in those years. It has sunk deep down 
into the Indian soul. Suppose we had come to an 
agreement and had to convert, to change that senti- 
ment suddenly, we could have done it if we could 
have given a sensation of freedom to the people of 
India. The fundamental factor to-day is distrust or 
dislike of the British Government. It is not pro- 
Japanese sentiment. It jis anti-British sentiment. 
That may occasionally lead individuals to pro- 
Japanese expression of views. This is short-sighted. 
It is a slave’s sentiment, a slave’s way of thinking, 
to imagine that to get rid of one person who is 
dominating us we can expect another person to help: 
us and not dominate us later. Free men ought not to 
think that way. It distresses me that any Indian should 
talk of the Japanese liberating India. The whole past 
history of Japan has been one of dominating others. 
Japan comes here either for Imperialist reasons straight 
out or to fight with the British Government. Anyhow, 


whatever the reason, if it comes here, it does not come 
here to liberate.” 


* * * * 


Pandit Nehru referred to the offer made by Mr. 
Churchill, at a critical time in the war, to France 
for a union with England. The suggestion made by 
Pandit Nehru was that Parliament should pass a 
small Bill of six sections giving independent status 
to India and agreeing to the principle of self-deter- 
mination. Other details, communal and other, could 
be left over for settlement later, but if this had been 
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done, the whole approach to the question would have 
become different—as between England and India and 
also between the communities. The Congress point 
of view was this—they were prepared to have a 
National Government for war purposes, but as 
regards the future Government, they were prepared 
to leave over for future consideration the question 
of detailed and precise proposals for the future 
Government. Pandit Nehru said, however, that the 
present proposals would have also to be considered 
with the viewpoint of the future. If the independence 
of India was now accepted in principle, it would have a 
great psychological effect on the people. 


Asked about Sir Stafford’s reference to the 
“tyrannical rule of a majority” in his farewell statement 
Pandit Nehru said : 


“I want to make it perfectly clear that through- 
out our talks and correspondence, except for the last 
two letters, there was no reference at all at any stage 
in the slightest degree to the question of majority 
rule, because much as we disliked it we accepted the 
idea of a composite Cabinet formed from different 
groups representing different ideologies in the coun- 
try, some coming among others from the Muslim 
League and from the Hindu Mahasabha and the 
Sikhs. We accepted that, although it was a thing 
which would have made the functioning of the Natio- 
nal Government very difficult. At no stage, did we 
discuss the number of any groups in the Council. It 
was important, but we did not discuss it because we, 
speaking on behalf of the Congress, never laid stress 
on the Congress having this or that. We wanted 
no power for the Congress. We always talked in 
terms of what the National Government would have, 
whoever may be there and whatever numbers it 
may consist of. We talked of it as a group and of 
what power that group should have. The communal 
issue in any form was never discussed except that 
Sir Stafford Cripps often repeated one formula, that 
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he was only concerned with agreement between three 
groups in India, the British Government, the Congress 
and the Muslim League. He did not care whether others 
agreed or not, but if any of these three did not agree the 
scheme fell through. 


“For the first time,’ he went on, “this question 
was definitely emphasised by Sir Stafford Cripps in 
his letter dated April 10 in which he used the phrase 
‘tyrannical rule of the majority. Now, for an 
eminent lawyer and constitutionalist like Sir Stafford 
to use these phrases in this manner is extraordinary. 
We were thinking in terms really not even of a 
Legislature but of a Cabinet consisting of 15 persons. 
What the proportions in that Cabinet may be we 
never discussed. Suppose there was the so-called 
Congress majority in it, though the Congress was not 
thinking on those lines. But Sir Stafford’s mind 
was continually functioning, balancing the different 
communal factors. Suppose, then, in a Cabinet of 
15 there was a Congress majority of eight or nine. 
Now Cabinets, if they are to function at all, cannot 
function and do not function, especially in war-time, 
by majority. You must have a certain homogeneity 
or common outlook; otherwise the Cabinet may break 
up. Sir Satfford has been continuously reminding 
us of the ultimate sanction of resignation. If we had 
that ultimate sanction, so also every group in that 
Cabinet had that ultimate sanction. So, the talk of 


the tyranny of the majority is amazing and fantastic 
nonsense.” 


V. Resolution of Muslim League Working 
Committee, April 2, 1942}, 


The Committee appreciate that the British 
Prime Minister in his pronouncement made it clear 
that the Draft Declaration embodied only the pro- 


1The resolution was released to the Press on April 11, 
1942. 
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~posals of His Majesty’s Government and not their 
decision and that they are subject to agreement 
‘between the main elements in India, thus maintaining 
the validity of the Declaration of August 8, 1940, 
‘which had promised to the Mussalmans that neither 
the machinery for the framing of the Constitution 
-should be set up nor the Constitution itself should be 
enforced without the approval and consent of Muslim 
India. 

The Committee, while expressing their gratifica- 
tion that the possibility of Pakistan is recognized by 
implication by providing for the establishment of 
two or more independent Unions in India, regret that 
the proposals of His Majesty’s Government embody- 
ing the fundamentals are not open to any modifica- 
tion and, therefore, no alternative proposals are 
invited. In view of the rigidity of the attitude of 
His Majesty’s Government with regard to the funda- 
mentals not being open to any modification, the 
Committee have no alternative but to say that the 
proposals in their present form are unacceptable to them 
for reasons given below. 

(1) The Mussalmans, after 25 years of genuine 
efforts for the reconciliation of the two major com- 
munities and the bitter experience of the failure of 
such efforts, are convinced that it is neither just nor 
possible, in the interest of peace and happiness of 
the two peoples, to compel them to constitute one 
Indian Union, composed of the two principal nations 
—Hindus and Muslims—which appears to be the 
main object of His Majesty’s Government, as adum- 
‘brated in the Preamble of the Draft Declaration, the 
creation of more than one Union being relegated only 


ito the realm of remote possibility and purely 
dllusory. 
(2) In the Draft Declaration a Constitution- 


making body has been proposed with the primary 
object of creating one Indian Union. So far as the 
Muslim League is concerned, it has finally decided 
that the only solution of India’s constitutional prob- 
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lem is the partition of India into independent zones ; 
and it will, therefore, be unfair to the Mussalmans. 
to compel them to enter such a_constitution-making. 
body, whose main object is the creation of a new 
Indian Union. With conditions as they are, it will. 
be not only futile but on the contrary may exacerbate 
bitterness and animosity amongst the various elements. 
in the country. 


Besides, the machinery which has been proposed 
for the creation of the constitution-making body, 
namely, that it will consist of members elected by 
the newly elected Lower Houses of the eleven Pro--. 
vinces, upon the cessation of hostilities, as a single 
electoral college by the system of proportional. 
representation, is a fundamental departure from the right 
of the Mussalmans, hitherto enjoyed by them, to elect 
their representatives by means of separate electorates,. 
which is the only sure way in which true representatives 
of the Mussalmans can be chosen. 


The constitution-making body will take decisions 
by a bare majority on all questions of most vital 
and paramount character involved in the framing of 
the Constitution which is a departure from the 
fundamental principles of justice and contrary to 
constitutional practice so far followed in the various. 
countries and Dominions; and the Mussalmans by 
agreeing to this will, instead of exercising their right 
and judgement as a constituent factor, be at the 
entire mercy of the constitution-making body, ix 


which they will be a minority of about twenty-five 
per cent, 


(3) The right of non-accession to the Union, as. 
contemplated in the Draft Declaration, has been 
conceded, presumably, in response to the insistent 
demands by the Mussalmans for the partition of 
India, but the method and procedure laid down are 
such as to negative the professed object, for in the 
draft proposals the right of non-accession has been 
given to the existing provinces, which have. beer 
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formed from time to time for administrative convenience 
and on no logical basis. 


The Mussalmans cannot be satisfied by such a 
-Declaration on a vital question affecting their future 
destiny and demand a clear and precise pronouncement 
on the subject. Any attempt to solve the future problem 
of India by the process of evading the real issues is to 
court disaster. - 


In the draft proposals no procedure has been 
laid down as to how the verdict of the Province is 
to be obtained in favour of, or against, accession to 
the one Union, but in the letter dated April 2 from 
the secretary of Sir Stafford Cripps. addressed to 
the President of the All-India Muslim League, it is 
stated that “a province should reach the decision 
whether or not to stand out of the Union by a vote 
in the Legislative Assembly on a resolution to stand 
in. If the majority for accession to the Union is 
less than sixty per cent, the minority will have the 
right to demand a plebiscite of the adult population.” 
In this connection it must be emphasized that in the 
Provinces where the Mussalmans are in a majority, 
as in the case of the major Provinces of Bengal and 
the Punjab, they are in a minority in the Legislative 
Assemblies; and in the Assemblies of Sind and the 
North-West Frontier Province the total number, 
namely 60 and 50 respectively, is so small and the 
‘weightage given to the non-Muslims so heavy that 
it can be easily manipulated and a decision under 
‘such conditions cannot be the true criterion of 
ascertaining the real opinion of the Mussalmans of 
ithose Provinces. 


As regards the suggested plebiscite in the Pro- 
‘vinces in which the Mussalmans are in a majority, 
än the event of the requisite majority not being 
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available in the Legislative Assemblies, the proce- 
dure laid down is that reference shall be made to the 
whole adult population of the Provinces and not to 
the Mussalmans alone, which is to deny them the inherent. 
right to self-determination. 


(4) With regard to the Indian States, it is the 
considered opinion of the Committee that it is a 
matter for them to decide whether to join or not to join 
or form a Union. 


(5) With regard to the treaties to be negotiated 
between the Crown and the Indian Union or Unions, 
the proposals do not indicate as to what would. 
happen in case of disagreement on the terms between 
the contracting parties, nor is there any provision. 
made as to what would be the procedure when there 
is a difference of opinion in negotiating a revision of 
treaty arrangements with the Indian States in the new 
situation. 


(6) With regard to the interim arrangement, 
there is no definite proposal except the bare state- 
ment that His Majesty's Government desire and 
invite the effective and immediate participation of 
the leaders of the principal sections of the Indian: 
people in the counsels of their country, of the 
Commonwealth, and of the United Nations. The 
Committee are, therefore, unable to express their 
opinion until a complete picture is available. Another- 
reason why the Committee are unable to express their- 
opinion on the interim arrangements for participation: 
in the counsels of the country is that Sir Stafford. 
Cripps has made it clear that the scheme goes- 
through as a whole or is rejected as a whole, and 
that it would not be possible to retain only the part 
relating to the immediate arrangements at the 
Centre and discard the rest of the draft scheme; and’ 
as the Committee have come to the conclusion that 
the proposals for the future are unacceptable, it wilk 


INDIAN CONSTITUTIONAL DOCUMENTS 183 


with a view to making possible the formation of a National 
Government, “it has become necessary to... acknowledge 
the Muslim League’s claim for separation, should the same 
be persisted in when the time comes for framing a Constitu- 
tion for India.” On the same day the A-I. C. C. resolved 
that “any proposal to disintegrate India by giving liberty to 
any component State or territorial umt to secede from the 
Indian Union or Federation will be highly detrimental to the 
best iftterests of the people of the different States and 
_ Provinces and the country as a whole. ..”] 


Basis for terms of settlement between the Indian 
National Congress and the All-India Muslim League 
to which Gandhiji and Mr. Jinnah agree and which 
they will endeavour respectively to get the Congress 
and the League to approve: 


(1) Subject to the terms set out below as regards 
the Constitution for Free India, the Muslim League 
endorses the Indian demand for independence and 
will co-operate with the Congress in the formation 
of a provisional Interim Government for the transi- 
tional period. 


(2) After the termination of the war a Commis- 
sion shall be appointed for demarcating contiguous 
districts in the north-west and east of India, wherein 
the Muslim population is in absolute majority. In 
the areas thus demarcated, a plebiscite of all the 
inhabitants held on the basis of adult suffrage or 
other practicable franchise shall ultimately decide 
the issue of separation from Hindustan. If the 
majority decide in favour of forming a sovereign 
state separate from Hindustan, such decision shall 
be given effect to, without prejudice to the right of 
districts on the border to choose to join either State. 


(3) It will be open to all parties to advocate 
their points of view before the plebiscite is held. 


pone Se 

1 Mr. Rajagopalachari wrote to Mr. Jinnah on April 8, 
1944, that the ‘basis for a settlement’ had Mahatma Gandhi’s 
‘full approval’. 
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(4) In the event of separation, mutual agree- 
ments shall be entered into for safeguarding defence, 
and commerce and communications and for other 
essential purposes. 


(5) Any transfer of population shall only be 
on an absolutely voluntary basis. 


(6) These terms shall be binding only in case 
of transfer by Britain of full power and responsibility 
of the governance of India. 


Il. Mr. Jinnah to Mahatma Gandhi, 
September 10, 1944. 


Iam... submitting to you the following points 
which require clarification: 


(1) With regard to the preamble: in what capa- 
city will you be a consenting party if any agreement 
is reached between you and me? 


(2) Clause 1: With regard to “the Constitution 
for Free India” referred to in this clause, I should 
like to know first—what Constitution do you refer 
to, who will frame it and when will it come into 
being ? 


Next, it is stated in the formula that “the Mus- 
lim League endorses the Indian demand for inde- 
pendence.” Does it mean the Congress demand for 
independence as formulated in the August Resolution 
of 1942 by the All-India Congress Committee in 
Bombay or, if not, what is the significance of this 
term, for you know the Muslim League has made it 
clear, not only by its resolutions but by its creed, 
that we stand for the freedom and independence of 
the whole of this sub-continent, and that applies to 
Pakistan and Hindustan. 


Next, it is stated that the Muslim League “will 
co-operate with the Congress in the formation of a 
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provisional Interim Government for the transitional 
period.” I should like to know the basis or the lines 
on which such a Government is to be set up or 
constituted. If you have a complete or definite 
scheme, please let me have it. 


(3) Clause 2: Who will appoint the Commission 
referred to in this clause and who will give effect to 
their findings? What is the meaning of ‘absolute 
majority’ referred to in it? Will the contemplated 
plebiscite be taken districtwise or, if not, on what 
basis ? Who will determine and decide whether such 
a plebiscite should be based on adult franchise or 
‘other practicable franchise’? Who will give effect to 
the decision or verdict of the above-mentioned 
plebiscite ? Would only the districts on the border, 
which are taken out from the boundaries of the pre- 
sent Provinces by delimitation, be entitled to choose 
to join either State, or would also those outside the 
present boundaries have the right to choose to join 
either State ? 

(4) Clause 3: Who are meant by “all parties” 
in this clause ? 

(5) Clause 4: I should like to know between 
whom and through what machinery and agency will 
the “mutual agreements” referred to in this clause 
be entered into? What is meant by “safeguarding 
defence, and commerce and communications and for 
other essential purposes’? Safeguarding against 
whom ? 

(6) Clause 6: ... I should like to know to 
whom is this power to be transferred, through what 
machinery and when? 


HI. Mahatma Gandhi to Mr. Jinnah, 
September 11, 1944. 


... I have approached you as an individual. 
My life mission has been Hindu-Muslim unity which 
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I want for its own sake but which is not to be achie- 
ved without the foreign ruling power being ousted. 


Hence the first condition of the exercise of the 
right of self-determination is achieving independence 
by the joint action of all parties and groups com- 
posing India. If such joint action is unfortunately 
impossible, then too, I must fight with the assistance 
of such elements as can be brought together. 


* * * * 


. . . The Lahore resolution is indefinite. Rajaji 
has taken from it the substance and given it a shape. 
Now for the points raised by you. 


1. I have already answered this in the fore- 
going. 

2. The Constitution will be framed by the 
Provisional Government contemplated in the formula 
or an authority specially set up by it after the Bri- 
tish power is withdrawn. The independence con- 
templated is of the whole of India as it stands. The 
basis for the formation of the provisional Interim 
Government will have to be agreed to between the 
League and the Congress. 


3. The Commission will be appointed by the 
Provisional Government. Absolute majority means 
a clear majority over non-Muslim elements as in 
Sind, Baluchistan or the Frontier Province. The 
form of plebiscite and the franchise must be a matter 
for discussion. 


4. “All parties” means parties interested. 


5. “Mutual agreement” means agreement 
between contracting parties. “Safeguarding defence 
etc.” means for me a central or joint board of con- 
trol. “Safeguarding” means safeguarding against all 
who may put the common interests in jeopardy. 


6. The power is to be transferred to the nation, 
that is, to the Provisional Government. The formula 
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contemplates peaceful transfer by the British 
Government ... 


IV. Mahatma Gandhi to Mr. Jinnah, 
September 15, 1944. 


You must admit that the resolution! itself makes 
no reference to the two nations theory. In the course 
of our discussions you have passionately pleaded that 
India contains two nations, 7.e., Hindus and Muslims, 
and that the latter have their homelands in India 
as the former have theirs ... I find no parallel in 
history for a body of converts and their descendants 
claiming to be a nation apart from the parent stock. 
If India was one nation before the advent of Islam 
it must remain one in spite of the change of faith 
of a very large body of her children. 

You do not claim to be a nation by right of 
conquest but by reason of acceptance of Islam. Will 
the two nations become one if the whole of India 
accepted Islam? Will Bengalis, Oriyas, Andhras, 
Tamilians, Maharashtrians, Gujaratis, etc., cease to 
have their special characteristics if all of them 
became converts to Islam? These all have become 
one politically because they are subject to one foreign 
control. They are trying to-day to throw off that 
subjection. 

You seem to have introduced a new test of 
nationhood. If I accept it, I would have to sub- 
scribe to many more claims and face an insoluble 
problem. The only real though awful test of our 
nationhood arises out of our common political sub- 
jection. If you and I throw off this subjection by 
our combined effort we shall be born a politically 
free nation out of our travail. If by then we have 
not learnt to prize our freedom we may quarrel 
among ourselves and for want of a common master 
holding us together in his iron grip seek to split up 


1The Lahore (1940) Resolution of the Muslim League. 
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into small groups or nationalities. There will be 
nothing to prevent us from descending to that level 
and we shall not have to go in search of a master. 
There are many claimants to the throne that never 
remains vacant. 

With this background I shall present you with 
my difficulty in accepting your resolution. 


(1) Pakistan is not in the resolution. Does it 
bear the original meaning Punjab, Afghanistan, 
Kashmir, Sind and Baluchistan out of which the 
name was mnemonically formed? If not, what is it? 


(2) Is the goal of Pakistan Pan-Islam? 


(3) What is it that distinguishes an Indian 
Muslim from every other Indian, if not his religion? 
Is he different from a Turk or an Arab? 


(4) What is the connotation of the word 
“Muslim” in the resolution under discussion? Does 
it meagathe Muslims of the India of geography or 
of the Pakistan to be? 


(5) Is the resolution addressed to the Muslims 
by way of education, or to the inhabitants of the 
whole of India by way of appeal, or to the foreign 
ruler as an ultimatum? 


(6) Are the constituents in the two zones to 
constitute “independent States”, an undefined num- 
ber in each zone? 


(7) Is the demarcation to take place during the 
pendency of British rule? 


(8) If the answer to the last question is in 
the affirmative, the proposal must be accepted by 
Britain and then imposed upon India, not evolved 
from within by the free will of the people of India! 


(9) Have you examined the position and satis- 
fied yourself that these “independent States” will be 
materially and otherwise benefited by being split up 
into fragments? 
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(10) Please satisfy me that these independent 
sovereign States will not become a collection of poor 
States, a menace to themselves and to the rest of 
India. 

, (11) Pray show me by facts and figures or other- 
wise how independence and welfare of India as a 
whole can be brought about by the acceptance of 
the resolution. 

(12) How are the Muslims under the Princes to 
be disposed of as a result of this scheme? 

(13) What is your definition of “minorities”? 

(14) Will you please define the “adequate, effec- 
tive and mandatory safeguards” for minorities 
referred to in the second part of the resolution? 

(15) Do you not see that the Lahore resolution 
contains only a bare statement of the objective and 
does not give any idea as to the means to be adopted 
for the execution of the idea and the concrete corolla- 
ries thereof? For instance, 

(a) Are the peopie in the regions falling under 
the plan to have any voice in the matter of separa- 
tion and, if so, how is it to be ascertained? 

(b) What is the provision for defence and similar 


matters of common concern contemplated in the 


Lahore resolution? 

(c) There are many groups of Muslims who have 
continuously expressed dissent from the policy of 
the League. While I am prepared to accept the pre- 
ponderating influence and posìtion of the League and 
have approached you for that very reason, is it not 
our joint duty to remove their doubts and carry them 
with us by making them feel that they and their 
supporters have not been practically disfranchised? 
not lead again to placing the 
before the people of the 
ceptance? 


(d) Does this 
resolution of the League 
zone concerned as a whole for ac 
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V. Mr. Jinnah to Mahatma Gandhi, 
September 17, 1944. 


We maintain and hold that Muslims and Hindus 
are two major nations by any definition and test of 
a nation. We are a nation of a hundred million, 
and what is more, we are a nation with our own 
distinctive culture and civilization, language and 
literature, art and architecture, names and nomen- 
clature, sense of values and proportion, legal laws 
and moral codes, customs and calendar, history and 
traditions, aptitudes and ambitions, in short, we have 
our own distinctive outlook on life and of life. Now 
I shall proceed to reply to your various points: 


(1) Yes, the word “Pakistan” is not mentioned 
in the resolution and it does not bear the original 
meaning. The word has now become synonymous 
with the Lahore resolution. 


(2) This point does not arise, but still I reply 
that the question is a mere bogey. 


(8) This point is covered by my answer that 
the Mussalmans of India are a nation. As to the 
last part of your query, it is hardly relevant to the 
matter of clarification of the resolution. 


(4) Surely you know what the word “Muslims” 
means. 


(5) The point does not arise by way of clarifica- 
tion of the text of the Lahore resolution. 


(6) No, they will form units of Pakistan. 


(7) As soon as the basis and the principles 
embodied in the Lahore resolution are accepted, the 
question of demarcation will have to be taken up 
immediately. 


(8) In view of my reply to (7), your question 
(8) has been answered. 

(9) Does not relate to clarification. 

(10) My answer to (9) covers this point. 
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(11) Does not arise out of the clarifi¢ation of 
the resolution. Surely this is not asking for the 
clarification of the resolution. I have in numerous 
speeches of mine and the Muslim League in its 
resolutions have pointed out that this is the only 
solution of India’s problem and the road to achieve 
freedom and independence of the peoples of India. 


(12) “Muslims under the Princes.” The Lahore 
resolution is only confined to British India. The 
question does not arise out of the clarification of the 
` resolution. 


(13) The definition of “minorities”. You your- 
self have often said minorities means “accepted 
minorities.” 


(14) The “adequate, effective and mandatory 
safeguards” for minorities referred to in the resolu- 
tion are a matter for negotiation and settlement with 
the minorities in the respective States, viz., Pakistan 
and Hindustan. 

(15) It does give basic principles and when they 
are accepted, then the details will have to be worked 
out by the contracting parties. 


(a) Does not arise by way of clarification. 

(6) Does not arise by way of clarification. 

(c) The Muslim League is the only authorita- 
tive and representative organization of Muslim 
India. 

(d) No. See answer (c). 


VI. Mr. Jinnah to Mahatma Gandhi, 
September 21, 1944. 


Can you not appreciate our point of view that 
-we claim the right of self-determination as a nation 
and not as a territorial unit, and that we are entitled 
to exercise our inherent right as a Muslim nation, 
which is our birth-right? Whereas you are labouring 
under the wrong idea that self-determination means 
only that of a territorial unit which, by the way, is 


Meaning of 
self-deter- 
mination 


Conditions 
for accept- 
ance of 
Lahore 
Resolution 


192 INDIAN CONSTITUTIONAL DOCUMENTS 


neither demarcated nor defined yet, and there is no 
Union or Federal constitution of India in being, 
functioning as a sovereign Central Government, ours 
is a case of division and carving out sovereign States 
by way of settlement between two major nations, 
Hindus and Muslims, and not of severance or secession 
from any existing Union which is non-existent in 
India. The right of self-determination which we 
claim postulates that we are a nation, and as such 
it would be the self-determination of the Mussal- 
mans, and they alone are entitled to exercise that 
right. 
VII. Mahatma Gandhi to Mr. Jinnah, 
September 24, 1944. 


I proceed on the assumption that India is not 
to be regarded as two or more nations but as one 
family consisting of many members of whom the 
Muslims living in the north-west zone, t.e., Baluchis- 
tan, Sind, North-West Frontier Province and that 
part of the Punjab where they are in absolute majo- 
rity over all the other elements, and in parts of 
Bengal and Assam where they are in absolute majo- 
rity, desire to live in separation from the rest of 
India. 

Differing from you on the general basis?, I can 
yet recommend to the Congress and the country the 
acceptance of the claim for separation contained in 
the Muslim League resolution of Lahore of 1940 on 
my basis and on the following terms: 

(a).The areas should be demarcated by a Com- 
mission approved by the Congress and the League. 
The wishes of the inhabitants of the areas demar- 
cated should be ascertained through the votes of the 
adult population of the areas or through some equi- 
valent method. 


1 Mahatma Gandhi wrote to Mr. Jinnah on September 


22, 1944: “I am unable to accept the proposition that the 
Muslims of India are a nation distinct from the rest of the 
inhabitants of India. Mere assertion is no proof”. 
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(b) If the vote is in favour of separation, it 
shall be agreed that these areas shall form a separate 
State as soon as possible after India is free from 
foreign domination and can, therefore, be constituted 
into two sovereign independent States. 

(c) There shall be a Treaty of Separation which 
should also provide for the efficient and satisfactory 
administration of Foreign Affairs, Defence, Internal 
Communications, Customs, Commerce and the like, 
which must necessarily continue to be the matters 
of common interest between the contracting parties. 

(d) The Treaty shall also contain terms for 
safeguarding the rights of the minorities in the two 
States. 

(e) Immediately on the acceptance of this 
agreement by the Congress and the League the two 
shall decide upon a common course of action for 
the attainment of independence of India. 

(f) The League will, however, be free to remain 
out of any direct action to which the Congress may 
resort and in which the League may not be willing 
to participate. 


VIII. Mr. Jinnah to Mahatma Gandhi, 
September 25, 1944. 


You have already rejected the basis and funda- 
mental principles of the Lahore resolution. 

You do not accept that the Mussalmans of India 
are a nation. 

You do not accept that the Mussalmans have an 
inherent right of self-determination. 

You do not accept that they alone are entitled 
to exercise this right of theirs for self-determination. 

You do not accept that Pakistan is composed 
of two zones, North-West and North-East, com- 
prising six Provinces, namely, Sind, Baluchistan, 
North-West Frontier Province, the Punjab, Bengal 
and Assam, subject to territorial adjustments that 
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may be agreed upon, as indicated in the Lahore 
resolution. 


* * # * 

Now let me take your main terms: 

(a) “I proceed on the assumption that India 
is not to be regarded as two or more nations but as 
one family consisting of many members of whom 
the Muslims living in the north-west zone, t.e., 
Baluchistan, Sind, North-West Frontier Province and 
that part of the Punjab where they are in absolute 
majority over all the other elements, and in parts 
of Bengal and Assam where they are in absolute 
majority, desire to live in separation from the rest 
of India.” If this term were accepted and given 
effect to, the present boundaries of these provinces 
would be maimed and mutilated beyond redemption 
and leave us only with the husk, and it is opposed 
to the Lahore resolution. 

(b) That even in those mutilated areas so 
defined, the right of self-determination will not be 
exercised by the Muslim, but by the inhabitants of 
those areas so demarcated. This again is opposed 
to the fundamentals of the Lahore resolution. 


(c) That if the vote is in favour of separation, 
they shall be allowed to form a separate State as 
soon as possible after India is free from foreign 
domination, whereas we propose that we should come 
to a complete settlement of our own immediately, 
and by our united front and efforts do everything 
in our power to secure the freedom and independence 
of the people of India on the basis of Pakistan and 
Hindustan. 


(d) Next you say: “There shall be a Treaty of 
Separation which should also provide for the efficient 
and satisfactory administration of Foreign affairs, 
Defence, Internal Communications, Customs, Com- 
merce and the like, which must necessarily continue 
to be matters of common interest between the con- 
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tracting parties.” If these vital matters are to be 
administered by some Central authority, you do not 
indicate what sort of authority or machinery will be 
set up to administer these matters, and how and to 
whom again that authority will be responsible. 
According to the Lahore resolution, as I have already 
explained to you, all these matters, which are the 
life-blood of any State, cannot be delegated to any 
Central authority or Government. The matter of 
security of the two States and the natural and 
mutual obligations that may arise out of physical 
contiguity will be for the constitution-making body 
of Pakistan and that of Hindustan, or other party 
concerned, to deal with on the footing of their being 
two independent States. 


23. THE WAVELL PLAN, 1945. 


I, Statement of Secretary of State!, House of 
Commons, June 14, 1945. 


1. During the recent visit of Field-Marshal 
Viscount Wavell to this country His Majesty’s 
Government reviewed with him a number of prob- 
lems and discussed particularly the present political 
situation in India. 

2. Members will be aware that since the offer 
by His Majesty’s Government to India in March, 
1942, there has been no further progress towards the 
solution of the Indian constitutional problem. 

3. As was then stated, the working out of 
India’s new constitutional system is a task which 
can only be carried through by the Indian peoples 
themselves. 

4. While His Majesty’s Government are at all 
times most anxious to do their utmost to assist the 
Indians in the working out of a new constitutional 
settlement, it would be a contradiction in terms to 
speak of the imposition by this country of self- 


1 Mr. Leopold Amery (Conservative). 
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governing institutions upon an unwilling India. Such 
a thing is not possible, nor could we accept the res- 
ponsibility of enforcing such institutions at the very 
time when we were, by its purpose, ‘withdrawing 
from all control of British Indian affairs. 

5. The main constitutional position remains 
therefore as it was. The offer of March, 1942, stands 
in its entirety without change or qualification. His 
Majesty’s Government still hope that the political 
leaders in India may be able to come to an agree- 
ment as to the procedure whereby India’s permanent 
future form of government can be determined. 

6. His Majesty’s Government are, however, 
most anxious to make any contribution that is prac- 
ticable to the breaking of the political deadlock in 
India. While that deadlock lasts not only political 
but social and economic progress is being hampered. 

7. The Indian administration, over-burdened 
with the great tasks laid upon it by the war against 
Japan and by the planning for the post-war period, 
is further strained by the political tension that exists. 

8. All that is so urgently required to be done 
for agricultural and industrial development and for 
the peasants and workers of India cannot be carried 
through unless the whole-hearted co-operation of 
every community and section of the Indian people is 
forthcoming, 

9. His Majesty’s Government have, therefore, 
considered whether there is something which they 
could suggest in this interim period, under the exist- 
ing constitution, pending the formulation by Indians 
of their future constitutional arrangements, which 
would enable the main communities and parties to 
co-operate more closely together and with the British 
to the benefit of the people of India as a whole. 

10. It is not the intention of His Majesty’s 
Government to introduce any change contrary to 
the wishes of the major Indian communities. But 
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they are willing to make possible some step forward 
during the interim period if the leaders of the prin- 
cipal Indian parties are prepared to agree to their 
suggestions and to co-operate in the successful con- 
clusion of the war against Japan as well as in the 
reconstruction in India which must follow the final 
victory. 

11. To this end they would be prepared to see 
an important change in the composition of the Vice- 
roy’s Executive. This is possible without making 
any change in the existing statute law except for one 
amendment to the Ninth Schedule to the Act of 
1935. That Schedule contains a provision that not 
less than three members of the-Executive must have 
had at least ten years’ service under the Crown in 
India. If the proposals I am about to lay before 
the House meet with acceptance in India, that clause 
would have to be amended to dispense with that 
requirement. 

12. It is proposed that the Executive Council 
should be reconstituted and that the Viceroy should 
in future make his selection for nomination to the 
Crown for appointment to his Executive from amongst 
leaders of Indian political life at the Centre and in 
the provinces, in proportions which would give a 
balanced representation of the main communities, 
including equal proportions of Moslems and Caste 
Hindus. 

13. In order to pursue this object, the Viceroy 
will call into conference a number of leading Indian 
politicians who are the heads of the most important 
parties or who have had recent experience as Prime 
Ministers of Provinces, together with a few others 
of special experience and authority. The Viceroy 
intends to put befofe this conference the proposal 
that the Executive Council should be reconstituted 
as above stated and to invite from the members of 
the conference a list of names. Out of these he 
would hope to be able to choose the future members 
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whom he would recommend for appointment by His 
Majesty to the Viceroy’s Council, although the res- 
ponsibility for the recommendations must, of course, 
continue to rest with him, and his freedom of choice, 
therefore, remains unrestricted. 

14. The members of his Council who are chosen 
as a result of this arrangement would, of course, 
accept the position on the basis that they would 
whole-heartedly co-operate in supporting and carry- 
ing through the war against Japan to its victorious 
conclusion. 

15. The members of the Executive would be 
Indians with the exception of the Viceroy and the 
Commander-in-Chief, who would retain his position 
as War Member. This is essential so long as the 
defence of India remains a British responsibility. 

16. Nothing contained in any of these propo- 
sals will affect the relations of the Crown with the 
Indian States through the Viceroy as Crown Repre- 
sentative. 

17. The Viceroy has been authorised by His 
Majesty’s Government to place this proposal before 
the Indian leaders. His Majesty’s Government trust 
that the leaders of the Indian communities will 
respond. For the success of such a plan must depend 
upon its acceptance in India and the degree to which 
responsible Indian politicians are prepared to co- 
operate with the object of making it a workable 
interim arrangement. In the absence of such general 
acceptance existing arrangements must necessarily 
continue. 

18. If such co-operation can be achieved at the 
Centre it will no doubt be reflected in the Provinces 
and so enable responsible Governments to be set up 
once again in those Provinces where, owing to the 
withdrawal of the majority party from participa- 
tion, it became necessary to put into force the powers 
of the Governors under Section 93 of the Act of 
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1935. It is to be hoped that in all the Provinces 
these Governments would be based on the participa- 
tion of the main parties, thus smoothing up com- 
munal differences and allowing Ministers to concen- 
trate upon their very heavy administrative tasks. 


19. There is one further change which, if these 
proposals are accepted, His Majesty’s Government 
suggest should follow. 


20. That is, that External Affairs (other than 
those tribal and frontier matters which fall to be 
dealt with as part of the defence of India) should 
be placed in the charge of an Indian Member of the 
Viceroy’s Executive so far as British India is con- 
‘cerned, and fully accredited representatives shall be 
appointed for the representation of India abroad. 


21. By their acceptance of and co-operation in 
this scheme the Indian leaders will not only be able 
to make their immediate contribution to the direction 
of Indian affairs, but it is also to be hoped that their 
experience of co-operation in government will expe- 
dite agreement between them as to the method of 
working out the new constitutional arrangements. 


22. His Majesty’s Government consider, after 
the most careful study of the question, that the plan 
now suggested gives the utmost progress practicable 
within the present constitution. None of the changes 
suggested will in any way prejudice or prejudge the 
essential form of the future permanent constitution 
or constitutions for India. 

23. His Majesty’s Government feel certain that 
given goodwill and a genuine desire to co-operate on 
all sides, both British and Indian, these proposals 
can mark a genuine step forward in the collabora- 
tion of the British and Indian peoples towards Indian 
self-government and can assert the rightful position, 
and strengthen the influence, of India in the counsels 
of the nations. 
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II. Broadcast Talk of Lord Wavell, Delhi, 
June 14, 1945. 


I propose, with the full support of His Majesty’s 
Government, to invite Indian leaders both of Cen- 
tral and Provincial politics to take counsel with me 
with a view to the formation of a new Executive 
Council more representative of organised political 
opinion. The proposed new Council would represent. 
the main communities and would include equal pro- 
portions of Caste Hindus and Moslems. It would 
work, if formed, under the existing constitution. But 
it would be an entirely Indian Council, except for 
the Viceroy and the Commander-in-Chief, who 
would retain his position as War Member. 

Tt is also proposed that the portfolio of External 
Affairs, which has hitherto been held by the Viceroy, 
should be placed in charge of an Indian Member of 
Council, so far as the interests of British India are 
concerned. 


A further step proposed by His Majesty’s 
Government is the appointment of a British High 
Commissioner in India, as in the Dominions, to 
represent Great Britain’s commercial and other such 
interests in India. 

Such a new Executive Council will, you realise, 
represent a definite advance on the road to self- 
government. It will be almost entirely Indian, and 
the Finance and Home Members will for the first 
time be Indians, while an Indian will also be charged 
with the management of India’s foreign affairs. 
Moreover, Members will now be selected by the 
Governor-General after consultation with political 
leaders, though their appointment will, of course, be 
subject to the approval of His Majesty the King- 
Emperor. 

The Council will work within the frame-work of 
the present Constitution and there can be no ques- 
tion of the Governor-General agreeing not to exercise 
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his constitutional power of control; but it will of 
course not be exercised unreasonably. 

I should make it clear that the formation of the 
Interim Government will in no way prejudice the 
final constitutional settlement. 

The main tasks for this new Executive Council 
would be:— 

First, to prosecute the war against Japan with 
the utmost energy till Japan is utterly defeated. 

Secondly, to carry on the government of British 
India, with all the manifold tasks of post-war deve- 
lopment in front of it, until a new permanent cons- 
titution can be agreed upon and come into force. 

Thirdly, to consider, when the Members of the 
Government think it possible, the means by which 
such agreement can be achieved. The third task is 
most important. I want to make it quite clear that 
neither I nor His Majesty’s Government have lost 
sight of the need for a long-term solution, and that 
the present proposals are intended to make a long- 
term solution easier. 


Il. Lord Wavell’s Statement, Simla Conference, 
July 14, 1945. 


Unfortunately, the Conferencet was unable to 
agree about the strength and composition of the 


1To the Simla Conference were summoned: “Those now 
holding office as Premier in a Provincial Government; and 
for Provinces now under Section 93 Government, those who 
last held the office of Premier; 

The Leader of the Congress Party and the Deputy Leader 
of the Muslim League in the Central Assembly ; the Leaders 
of the Congress Party and the Muslim League in the Council 
of State; also the Leaders of the Nationalist Party and the 
European Group in the Assembly. , 

Mr. Gandhi and Mr. Jinnah as the recognised leaders of 
the two main political parties. 

Rao Bahadur N. Shiva Raj to represent the Scheduled 
classes. i 

Master Tara Singh to represent the Sikhs”. 

No representative of the Hindu Mahasabha was 
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Executive Council. and on the 29th June I undertook, 
with the approval of the Conference, to endeavour 
to produce a solution not based on any formula 
agreed in advance. I asked the parties to let me 
have lists of names, and said I would do what I could 
to produce a solution acceptable to the leaders and 
to the Conference. 


I received lists from all parties represented here 
except from the European Group, who decided not 
to send a list, and the Muslim League. I was, how- 
ever, determined that the Conference should not fail 
until I had made every possible effort to bring it to a 
successful ending. I therefore made my provisional 
selections including certain Muslim League names, 
and I have every reason to believe that if these selec- 
tions had been acceptable here they would have been 
acceptable to His Majesty’s Government. 


My selections would, I think, have given a 
balanced and efficient Executive Council, whose com- 
position would have been reasonably fair to all 
parties. 

I did not find it possible, however, to accept 
the claims of any party in full. When I explained 
my solution to Mr. Jinnah he told me that it was 
not acceptable to the Muslim League and he was so 
decided that I felt it would be useless to continue 
the discussion. 


In the circumstances I did not show my selec- 
tions as a whole to Mr. Jinnah, and there was no 
object in showing them to the other leaders. The 
Conference has, therefore, failed. 


Nobody can regret this more than I do myself. 
I wish to make it clear that the responsibility for the 
failure is mine. The main idea underlying the Con- 
ference was mine. If it had succeeded its success 
could have been attributed to me and I cannot place 
the blame for its failure upon any of the parties. 
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IV. Mr. Jinnah’s Statement, Press Conference, 
Simla, July 14, 1945. 


On a final examination and analysis of the 
Wavell plan, we found that it was a snare. There 
was the combination consisting of Gandhi-Hindu 
‘Congress, who stand for India’s Hindu national inde- 
pendence as one India, and the latest exponent of 
geographical unity, Lord Wavell’, and Glancy?- 
‘Khizr?, who are bent upon creating disruption among 
the Mussalmans in the Punjab. We are sought to 
‘be pushed into this arrangement, by which, if we 
had agreed to, as proposed by Lord Wavell, we would 
have signed our death warrant. 

+ * # * 

. . if we accept this arrangement, the Pakistan 
issue will be shelved and put in cold storage inde- 
finitely whereas the Congress will have secured 
under this arrangement what they want, namely a 
clear road for their advance towards securing Hindu 
‘national independence of India, because the future 
‘Executive will work as a unitary Government of 
‘India, and we know that this interim or provisional 
arrangement will have a way of settling down for 
an unlimited period and all the forces in the pro- 
posed Executive plus the known policy of the Bri- 
-tish Government and Lord Wavell’s strong inclina- 
-tion for a united India would completely jeopardize 
US e o 
Next, in the proposed Executive, we would be 
reduced to a minority of one-third. All the other 
“Minorities, such as the Scheduled Castes, Sikhs and 
‘Christians, have the same goal as the Congress. They 
‘have their grievances as Minorities, but their goal 
and ideology is and cannot be different from or 
otherwise than that of a united India. Ethnically 


1See Document No. 21. 
2Sir Bertrand Glancy, Governor of the Punjab. 
3 Malik Khizr Hyat Khan, Chief Minister of the Punjab. 
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and culturally, they are very closely knitted to 
Hindu society. I am not against full justice being: 
done to all the Minorities and they should be fully 
safeguarded and protected as such, wherever they- 
may be. But in actual working and practice, inva- 
riably, their vote will be against us, and there is no 
safeguard for us except the Viceroy’s veto, which, 
it is well-known to any constitutionalist, cannot be- 
exercised lightly as everyday business against majo- 
rity decisions with regard to the policy and the: 
principles that will have to be laid down and measu-- 
res adopted, both administrative and legislative. 

On top of this came the last straw on the camel’s: 
back, that even about the five members of the- 
Muslim bloc allotted to us communalwise, which is. 
the essence of the Wavell proposals, we were told. 
that the Muslim League was not entitled to nominate: 
all the Muslim representatives as our chosen spokes- 
men; and there were two claimants—the Congress 
which claimed two, and Glancy-Khizr on behalf of 
the Punjab claimed one. This move on the part of 
these two went at the very root and the very exis- 
tence of the Muslim League regarding its position, 
character and status. But finally we broke as Lord! 
Wavell insisted upon his having one non-Leaguer’ 
nominee of Malik Khizr Hyat representing the 
Punjab Muslims . . . it is only the blind who cannot 
see that the All-India Muslim League is the only 
authoritative representative organization of the 
Mussulmans . . 


V. Statement of Maulana Abul Kalam Azad!, 
Press Conference, Simla, July 14, 1945, 


Maulana Azad explained the talks he had with 
the Viceroy on June 24 when he placed the Congress, 
point of view before him. He said that he empha- 
sised that (1) the present arrangement was purely 
temporary and interim, (2) it was a preliminary step 


1 President of the Indian National Congress. 
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“to the goal of independence, and (3) the Working 
‘Committee wished to co-operate in every reasonable 
“way. 

Maulana Azad threw further light on other 
‘points that (1) every effort should be made to give 
‘national character to the Indian Army and to bring 
about cordiality between the National Army and the 
‘National Government and the people, and (2) the 
Indian Government could not support any policy 
‘which aimed at continuation of imperialist control of 
any of the countries in South-East Asia nor could 
it allow use of its resources in men and money. 

Maulana Azad said that the Congress was pre- 
‘pared to accommodate the Muslim League consis- 
‘tently with its national policy. This would be made 
clear when the panel submitted by the Congress was 
officially released. Failure of the Conference, he 
added, was due to the uncompromising attitude taken 
‘by the League. 

“Two points arise out of the present position; 
the first is that the attitude of the Muslim League 
ïs responsible for the failure of the Conference and 
the second point which emerges from the situation 
is that after the refusal of the Muslim League the 
question naturally came before the Viceroy whether 
‘a forward step should be taken or not. The Viceroy 
decided not to take it for the present”, observed 
Maulana Azad. 

Maulana Azad said that he had made it clear to 
the Viceroy that the Congress was prepared to go 
forward and if a certain group wished to keep out 
it might be left out. 

“With a faltering step and wavering mind we 
cannot cover our destination”, remarked Maulana 
Azad. 

“Tt is good to think twice before taking a step 
forward. But when the step has already been taken 
hesitation is not virtue but weakness. If the British 
‘Government wished to give shape to things they 
should have realised the communal condition. They 
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should have been prepared not to surrender the right 
of veto to any group and thus block the path of 
progress”, Maulana Azad said. 


24. ANNOUNCEMENT OF LORD PETHICK- 
LAWRENCE!, FEBRUARY 19, 1946. 


The House? will recall that on 19th September, 
1945, on his return to India after discussions with the 
British Government, the Viceroy made a statement. 
of policy? in the course of which he outlined the 
positive steps to be taken immediately after the 
Central and Provincial elections to promote, in con- 
junction with leaders of Indian opinion, early rea- 
lisation of full self-government in India. 


Those steps include: first, preparatory discus- 
sions with elected representatives of British India 
and with Indian States in order to secure the widest 
measure of agreement as to the method of framing a 
Constitution; second, the setting up of a constitution- 
making body; and third, the bringing into being of 
an Executive Council having the support of the main 
Indian parties. 

Elections at the Centre were held at the end of 
last year and in some of the Provinces they are also 
over and responsible Governments are in the process 





1Secretary of State for India in Mr. Attlee’s Cabinet. 

2 House of Lords. 

sIn this statement Lord Wavell expressed the hope 
that “ministerial responsibility will be accepted by political 
leaders in all Provinces” on the conclusion of elections to 
the Central and Provincial Legislatures during the cold 
weather of 1945-46. He added, “It is the intention of His 
Majesty’s Government to convene as soon as possible a 
constitution-making body........ H.M.G. are proceeding to 
the consideration of the content of the treaty which will 
require to be concluded between Great Britain and India..... 
H.M.G......... authorised me, as soon as the results 
of the Provincial elections are published, to take steps to 
bring into being an Executive Council which will have the 
support of the main Indian parties.” 
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of formation. In other Provinces polling dates are 
spread over the next few weeks. With the approach 
of the end of the electoral campaign, the British 
Government have been considering the most fruitful 
method of giving effect to the programme to which 
I have referred. 

In view of the paramount importance, not only 
to India and to the British Commonwealth but to 
the peace of the world, of a successful outcome of 
discussions with leaders of Indian opinion the British 
Government have decided with the approval of His 
Majesty the King to send out to India a special 
mission of Cabinet Ministers consisting of the Sec- 
retary of State of India (Lord Pethick-Lawrence), 
the President of the Board of Trade (Sir Stafford 
Cripps) and the First Lord of the Admiralty (Mr. 
A. V. Alexander) to act in association with the 
Viceroy in this matter. 

This decision has full concurrence of Lord 
Wavell. 


25. SPEECH OF MR. ATTLEE', HOUSE 
OF COMMONS, MARCH 15, 1946. 


I am quite certain that at the present time the 
tide of nationalism is running very fast in India and, 
indeed, all over Asia. One always has to remember 
that India is affected by what happens elsewhere in 
Asia. ... To-day I think that national idea has 
spread right through and not least, perhaps, among 
some of those soldiers who have given such wonder- 
ful service in the war. I should like to-day, there- 
fore, not to stress too much the differences between 
Indians. Let us all realise that whatever the diffi- 
culties, whatever the divisions may be, there is the 
underlying demand among si te Indian peoples. 

* * 

India herself must choose what will be her future 

Constitution; what will be her position in the world. 


1 Prime Minister of England. 
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I hope that the Indian people may elect to remain 
within the British Commonwealth. I am certain 
that she will find great advantages in doing so. In 
these days that demand for complete, isolated nation- 
hood, apart from the rest of the world, is really 
outdated. Unity may come through the United 
Nations, or through the Commonwealth, but no great 
nation can stand alone without sharing in what is 
happening in the world. But if she does so elect, it 
must be by her own free will. The British Com- 
monwealth and Empire is not bound together by 
chains of external compulsion. It is a free associa- 
tion of free peoples. If, on the other hand, she 
elects for independence, in our view she has a right 
to do so. It will be for us to help to make the 
transition as smooth and easy as possible. 
% * * * 

I am well aware, when I speak of India, that 
I speak of a country containing a congeries of races, 
religions and languages, and I know well all the 
difficulties thereby created. But those difficulties can 
only be overcome by Indians. We are very mindful 
of the rights of Minorities and Minorities should be 
able to live free from fear. On the other hand, we 
cannot allow a Minority to place a veto on the 
advance of the Majority. 

& * * 4 

There is the problem of the Indian States. . oe 
I hope that the statesmen of British India and of 
princely India will be able to work out a solution 
of the problem of bringing together, in one great 
polity, these disparate constituent parts. There 
again, we must see that the Indian States find their 
due place, there can be no positive veto on advance, 
and I do not believe for a moment that the Indian 
princes would desire to be a bar to the forward march 
of India. But, as in the case of any other problems, 
this is a matter that Indians will settle themselves. 


I am very well aware, as we all 


are, of the 
Minority problems in India, and I think 


that Indian 
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same time, retain over here responsibility for the 
treatment of Minorities and the power to intervene 
in their behalf. 


We are mindful, too, of the position of the Ser- 
vices—the men who have done great service to India 
and the position of their families. I think India 
should be sensible of the responsibility she has 
towards those who have served her, and I think that 
a Government which takes over, so to speak, the 
assets of our Government will also have to take over 
the liabilities. There again, that is a point to be 
dealt with later on. It does not concern the imme- 
diate purpose of setting up what I have called the 
instrument of decision. I entirely agree with what 
the right hon. gentleman said with regard to the 
Treaty" That Treaty is primarily for India. We 
are not going to hang out for anything for our own 
advantage which would be a disadvantage to India. 


26. MUSLIM LEAGUE MEMORANDUM 
TO CABINET MISSION, MAY 12, 1946. 


Principles to be agreed to as our offer: 


1. The six Muslim Provinces (Punjab, N.-W. 
F. P., Baluchistan, Sind, Bengal and Assam) shall 
be grouped together as one Group and will deal with 
all other subjects and matters except Foreign Affairs, 
Defence and Communications necessary for Defence, 
which may be dealt with by the constitution-making 
bodies of the two Groups of Provinces—Muslim Pro- 
vinces (hereinafter named Pakistan Group) and 
Hindu Provinces—sitting together. 

2. There shall be a separate constitution-mak- 
ing body for the six Muslim Provinces named above, 
which will frame constitutions for the Group and 


1 Mr. Butler speaking on behalf of the Conservatives 
said, “........ we should not seek in that treaty to provide 
for any thing incompatible with the interests of India”. 
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the Provinces in the Group and will determine the 
list of subjects that shall be Provincial and Central 
(of the Pakistan Federation) with residuary sove- 
reign powers vesting in the Provinces. 

3. The method of election of the representatives 
to the constitution-making body will be such as 
would secure proper representation to the various 
communities in proportion to their population in 
each Province of the Pakistan Group. 

4. After the constitutions of the Pakistan 
Federal Government and the Provinces are finally 
framed by the constitution-making body it will be 
open to any Province of the Group to decide to opt 
out of its Group, provided the wishes of the people 
of that Province are ascertained by a referendum to 
opt out or not. 


5. It must be open to discussion in the joint 
constitution-making body as to whether the Union 
will have a Legislature or not. The method of pro- 
viding the Union with finance should also be left 
for the decision of the joint meeting of the two cons- 
titution-making bodies, but in no event shall it be 
by means of taxation. 


6. There should be parity of representation 
between the two Groups of Provinces in the Union 
Executive and the Legislature, if any. 


7. No major point in the constitution which 
affects the communal issue shall be deemed to be 
passed in the joint constitution-making body, unless 
the majority of the members of the constitution- 
making body of the Hindu Provinces and the majo- 
rity of the members of the constitution-making body 
of the Pakistan Group, present and voting, are 
separately in its favour. 


8. No decision, legislative, executive or ad- 
ministrative, shall be taken by the Union in regard 
to any matter of controversial nature, except by a 
majority of three-fourths. 
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9. In Group and Provincial Constitutions fun- 
damental rights and safeguards concerning religion, 
culture and other matters affecting the different 
communities will be provided for. 


10. The Constitution of the Union shall con- 
tain a provision whereby any Province can, by a 
majority vote of its Legislative Assembly, call for 
reconsideration of the terms of the Constitution, and 
will have the liberty to secede from the Union at 
any time after an initial period of ten years. 


These are the principles of our offer for a 
peaceful and amicable settlement and this offer 
stands in its entirety and all matters mentioned 
herein are interdependent. 


27. CONGRESS SUGGESTIONS TO CABINET 
MISSION, MAY 12, 1946. 


1. The Constituent Assembly is to be formed 
as follows:— 


(i) Representatives shall be elected by each 
Provincial Assembly by proportional 
representation (single transferable vote). 
The number so elected should be one-fifth 
of the number of members of the Assem- 
bly and they may be members of the 
Assembly or others. 

(ii) Representatives from the States on the 
basis of their population in proportion to 
the representation from British India. 
How these representatives are to be 
chosen is to be considered later. 


2. The Constituent Assembly shall draw up a 
Constitution for the Federal Union, This shall con- 
sist of an All-India Federal Government and Legis- 
lature dealing with Foreign Affairs, Defence, 
Communications, Fundamental Rights, Currency, 
Customs and Planning as well as such other subjects 
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as, on closer scrutiny, may be found to be intimately 
allied to them. The Federal Union will have neces- 
sary powers to obtain for itself the finances it 
requires for these subjects and the power to raise 
revenues in its own right. The Union must also 
have power to take remedial action in cases of 
breakdown. of the Constitution and in grave public 
emergencies. 

3. All the remaining powers will vest in the 
Provinces or Units. 

4. Groups of Provinces may be formed and 
such Groups may determine the Provincial subjects 
which they desire to take in common. 

5. After the Constituent Assembly has decided 
the Constitution for the All-India Federal Union as 
laid down in paragraph 2 above, the representatives 
of the Provinces may form Groups to decide the 
Provincial Constitutions for their Group and, if they 
wish, a Group Constitution. 


6. No major point in the All-India Federal 
Constitution which affects the communal issue shall 
be passed by the Constituent Assembly unless a 
majority of the members of the community or com- 
munities connected present in the Assembly and 
voting are separately in its favour provided that 
in case there is no agreement on any such issue it 
will be referred to arbitration. In case of doubt as 
to whether any point is a major communal issue the 
Speaker will decide, or, if so desired, it may be 
referred to the Federal Court. 


7. In the event of a dispute arising in the 
process of constitution-making, the specific issue 
shall be referred to arbitration. 


8. The Constitution should provide machinery 
for its revision at any time subject to such checks 
as may be devised. If so desired, it may be speci- 
fically stated that this whole Constitution may be 
reconsidered after ten years. 
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28. STATEMENT BY THE CABINET MISSION 
AND THE VICEROY, MAY 16, 1946. 


1. On the 15th March last, just before the 
despatch of the Cabinet Mission to India, Mr. Attlee, 
the British Prime Minister, used these words:— 

“My colleagues are going to India with the 
intention of using their utmost endeavours to help 
her to attain her freedom as speedily and fully as 
possible. What form of Government is to replace 
the present regime is for India to decide; but our 
desire is to help her to set up forthwith the machi- 
rery for making that decision... . 

I hope that India and her people may elect to 
remain within the British Commonwealth. I am 
certain that they will find great advantages in 
doing so. ... 

But if she does so elect, it must be by her own 
free will. The British Commonwealth and Empire 
is not bound together by chains of external compul- 
sion. It is a free association of free peoples. If, 
on the other hand, she elects for independence, in 
our view she has a right to do so. It will be for us 
to help to make the transition as smooth and easy 
as possible.” 


2. Charged in these historic words, we—the 
Cabinet Ministers and the Viceroy—have done our 
utmost to assist the two main political parties to 
reach agreement upon the fundamental issue of the 
unity or division of India. After prolonged discus- 
sions in New Delhi we succeeded in bringing the 
Congress and the Muslim League together in Con- 
ference at Simla. There was a full exchange of 
views and both parties were prepared to make con- 
siderable concessions in order to try to reach a 
settlement, but it ultimately proved impossible to 
close the remainder of the gap between the parties 
and so no agreement could be concluded. Since no 
agreement has been reached, we feel that it is our 
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duty to put forward what we consider are the best 
arrangements possible to ensure a speedy setting up 
of the new constitution. This statement is made 
with the full approval of His Majesty’s Government 
in the United Kingdom. 

3. We have accordingly decided that immediate 
arrangements should be made whereby Indians may 
decide the future Constitution of India, and an 
interim Government may be set up at once to carry 
on the administration of British India until such 
time as a new Constitution can be brought into being. 
We have endeavoured to be just to the smaller as 
well as to the larger sections of the people; and to 
recommend a solution which will lead to a practicable 
way of governing the India of the future, and will 
give a sound basis for defence and a good oppor- 
tunity for progress in the social, political and eco- 
nomic field. 


4. Itis not intended in this statement to review 
the voluminous evidence that has been submitted to 
the Mission; but it is right that we should state that 
it has shown an almost universal desire, outside the 
supporters of the Muslim League, for the unity of 
Indiat, 

5. This consideration did not, however, deter us 
from examining closely and impartially the possibi- 
lity of a partition of India; since we were greatly 
impressed by the very genuine and acute anxiety of 
the Muslims lest they should find themselves sub- 
jected to a perpetual Hindu-majority rule. This 





In a memorandum submitted to the Cabinet Mission 
the Communist Party suggested that India should be divided 
into ‘linguistically and culturally homogeneous National 
Units’, each of which should have ‘the right to decide freely 
whether they join the Union (of India) or form a separate 
sovereign state or another Indian Union’, and added: “The 
Communist Party stands for a free voluntary democratio 
Indian Union of sovereign Units. It is firmly convinced 
that the best interests of the Indian masses will be served 


INDIAN CONSTITUTIONAL DOCUMENTS 215 


feeling has become so strong and widespread amongst 
the Muslims that it cannot be allayed by mere paper 
safeguards. If there is to be internal peace in India 
it must be secured by measures which will assure to 
the Muslims a control in all matters vital to their 
culture, religion, and economic or other interests. 


6. We therefore examined in the first instance 
the question of a separate and fully independent 
sovereign State of Pakistan as claimed by the Mus- 
lim League. Such a Pakistan would comprise two 
areas; one in the north-west consisting of the Pro- 
vinces of the Punjab, Sind, North-West Frontier, and 
British Baluchistan; the other in the north-east 
consisting of the Provinces of Bengal and Assam. 
The League were prepared to consider adjustment 
of boundaries at a later stage, but insisted that the 
principle of Pakistan should first be acknowledged. 
The argument for a separate State of Pakistan was 
based, first, upon the right of the Muslim majority 
to decide their method of government according to 
their wishes, and secondly, upon the necessity to 
include substantial areas in which Muslims are in a 
minority, in order to make Pakistan administratively 
and economically workable. 


The size of the non-Muslim minorities in a 
Pakistan comprising the whole of the six Provinces 
enumerated above would be very considerable as 
the following figures! show:— 





by their remaining together in one common Union...... 
In a memorandum submitted to the Cabinet Mhussion the 
Hindu Mahasabha declared that the ‘mtegrity and indivi- 
sibility’ of India ‘must be maintained’ and added, “No com- 
munity in India can rightfully claim to constitute a nation, 
much less a sovereign nation, with a separate homeland of its 
own”. In a memorandum submitted to the Cabinet Mis- 
gion the Akali party ‘made it plain that the Sikhs were 
opposed to any possible partition of India’. 

1 All population figures in this statement are from the 
most recent census taken in 1941. 
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North-Western Area— 


Muslim. Non-Muslim. 


Punjab aa .. 16,217,242 12,201,577 
North-West Frontier Province 2,788,797 249,270 
Sind i .. 3,208,325 1,326,683 
British Baluchistan ze 438,930 62,701 


22,653,294 13,840,231 


62.07% 37.98% 
North-Eastern Area— 
Bengal es .. 33,005,484 27,301,091 
Assam 1 .. 8,442,479 6,762,254 





36,447,913 34,063,345 


51.69% 48.31% 


The Muslim minorities in the remainder of 
British India number some 20 million dispersed 
amongst a total population of 188 million. 


These figures show that the setting up of a 
separate sovereign State of Pakistan on the lines 
claimed by the Muslim League would not solve the 
communal minority problem; nor can we see any 
justification for including within a sovereign Pakis- 
tan those districts of the Punjab and of Bengal and 
Assam in which the population is predominantly 
non-Muslim. Every argument that can be used in 
favour of Pakistan can equally, in our view, be used 
in favour of the exclusion of the non-Muslim areas 
from Pakistan. This point would particularly affect 
the position of the Sikhs. 


7. We therefore considered whether a smaller 
sovereign Pakistan confined to the Muslim majority 
areas alone might be a possible basis of compromise. 
Such a Pakistan is regarded by the Muslim League 
as quite impracticable because it would entail the 
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exclusion from Pakistan of (a) the whole of the 
Ambala and Jullundur Divisions in the Punjab; (b) 
the whole of Assam except the district of Sylhet; 
and (c) a large part of Western Bengal, including 
Calcutta, in which city the percentage of the Muslim 
population is 23.6%. We ourselves are also con- 
vinced that any solution which involves a radical 
partition of the Punjab and Bengal, as this would 
do, would be contrary to the wishes and interests 
of a very large proportion of the inhabitants of these 
Provinces. Bengal and the Punjab each has its own 
common language and a long history and tradition. 
Moreover, any division of the Punjab would of 
necessity divide the Sikhs, leaving substantial bodies 
of Sikhs on both sides of the boundary. We have 
therefore been forced to the conclusion that neither 
a larger nor a smaller sovereign State of Pakistan 
would provide an acceptable solution for the com- 
munal problem. 

8. Apart from the great force of the foregoing 
arguments there are weighty administrative, econo- 
mic and military considerations. The whole of the 
transportation and postal and telegraph systems of 
India have been established on the basis of a united 
India. To disintegrate them would gravely injure 
both parts of India. The case for a united defence 
is even stronger. The Indian Armed Forces have 
been built up as a whole for the defence of India 
as a whole, and to break them in two would inflict 
a deadly blow on the long traditions and high degree 
of ‘efficiency of the Indian Army and would entail 
the gravest dangers. The Indian Navy and Indian 
Air Force would become much less effective. The 
two sections of the suggested Pakistan contain the 
two most vulnerable frontiers in India and for a 
successful defence in depth the area of Pakistan 
would be insufficient. 

9, A further consideration of importance is the 
greater difficulty which the Indian States would find 
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in associating themselves with a divided British India. 

10. Finally, there is the geographical fact that 
the two halves of the proposed Pakistan State are 
separated by some seven hundred miles and the 
communications between them both in war and 
peace would be dependent on the goodwill of 
Hindustan. 


11. We are therefore unable to advise the Bri- 
tish Government that the power which at present 
resides in British hands should be handed over to 
two entirely separate sovereign States. 


12. This decision does not, however, blind us 
to the very real Muslim apprehensions that their 
culture and political and social life might become 
submerged in a purely unitary India, in which the 
Hindus with their greatly superior numbers must be 
a dominating element. To meet this the Congress 
have put forward a scheme under which Provinces 
would have full autonomy subject only to a mini- 
mum of Central subjects, such as Foreign Affairs, 
Defence and Communications. 


Under this scheme Provinces, if they wished to 
take part in economic and administrative planning 
on a large scale, could cede to the Centre optional 
subjects in addition to the compulsory ones men- 
tioned above. 


13. Such a scheme would, in our view, present 
considerable constitutional disadvantages and ano- 
malies. It would be very difficult to work a Central 
Executive and Legislature in which some Ministers, 
who dealt with compulsory subjects, were responsi- 
ble to the whole of India while other Ministers, who 
dealt with optional subjects, would be responsible 


- only to those~ Provinces which had elected to act 


together in respect of such subjects. This difficulty 
would be accentuated in the Central Legislature, 
where it would be necessary to exclude certain mem- 
bers from speaking and voting when subjects with 
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which their Provinces were not concerned were under 
discussion. Apart from the difficulty of working such 
a scheme, we do not consider that it would be fair 
to deny to other Provinces, which did not desire to 
take the optional subjects at the Centre, the right 
to form themselves into a Group for a similar pur- 
pose. This would indeed be no more than the exer- 
cise of their autonomous powers in a particular way. 

14. Before putting forward our recommenda- 
tions we turn to deal with the relationship of the 
Indian States to British India. It is quite clear 
that with the attainment of independence by British 
India, whether inside or outside the British Com- 
monwealth, the relationship which has hitherto 
existed between the Rulers of the States and the 
British Crown will no longer be possible. Para- 
mountcy can neither be retained by the British 
Crown nor transferred to the new Government. This 
fact has been fully recognised by those whom we 
interviewed from the States. They have at the 
same time assured us that the States are ready and 
willing to co-operate in the new development of 
India. The precise form which their co-operation 
will take must be a matter for negotiation during 
the building up of the new constitutional structure, 
and it by no means follows that it will be identical 
for all the States. We have not therefore dealt with 
the States in the same detail as the Provinces of 
British India in the paragraphs which follow. 

15. We now indicate the nature of a solution 
which in our view would be just to the essential 
claims of all parties, and would at the same time be 
most likely to bring about a stable and practicable 
form of Constitution for All-India. 

We recommend that the Constitution should take 
the following basic form:— 

(1) There should be a Union of India, em- 
bracing both British India and the States, 
which should deal with the following 
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subjects: Foreign Affairs, Defence, and 
Communications; and should have the 
powers necessary to raise the finances 
required for the above subjects. 

The Union should have an Executive and 
a Legislature constituted from British 
Indian and States’ representatives. Any 
question raising a major communal issue 
in the Legislature should require for its 
decision a majority of the representatives 
present and voting of each of the two 
major communities as well as a majority 
of all the members present and voting. 
All subjects other than the Union sub- 
jects and all residuary powers should vest 
in the Provinces. 

The States will retain all subjects and 
powers other than those ceded to the 
Union. 


Provinces should be free to form Groups 
with Executives and Legislatures, and each 
Group could determine the Provincial 
subjects to be taken in common. 


The Constitutions of the Union and of the 
Groups should contain a provision whereby 
any Province could, by a majority vote 
of its Legislative Assembly, call for a 
reconsideration of the terms of the Cons- 
titution after an initial period of 10 years 
and at 10 yearly intervals thereafter. 


16. It is not our object to lay out the details 


of a Constitution on the above lines, but to set in 


motion the machinery, whereby a Constitution can 


be settled by Indians for Indians, 


It has been necessary however for us to make 
this recommendation as to the broad basis of the 


future Constitution because it became clear to us 
in the course of our negotiations that not until that 
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had been done was there any hope of getting the 
two major communities to join in the setting up of 
the constitution-making machinery. 


17. We now indicate the constitution-making 
machinery which we propose should be brought into 
being forthwith in order to enable a new Constitu- 
tion to be worked out. 


18. In forming any assembly to decide a new 
constitutional structure the first problem is to obtain 
as broad-based and accurate a representation of the 
whole population as is possible. ‘The most satisfac- 
tory method obviously would be by election based 
on adult franchise, but any attempt to introduce 
such a step now would lead to a wholly un- 
acceptable delay in the formulation of the new consti- 
tution. The only practicable alternative is to utilise 
the recently elected Provincial Legislative Assemblies 
as electing bodies. There are, however, two factors 
in their composition which make this difficult. First, 
the numerical strengths of the Provincial Legislative 
Assemblies do not bear the same proportion to the 
total population in each Province. Thus, Assam 
with a population of 10 millions has a Legislative 
Assembly of 108 members, while Bengal, with a 
population six times as large, has an Assembly of 
only 250. Secondly, owing to the weightage given 
to minorities by the Communal Award, the strengths 
of the several communities in each Provincial Legis- 
lative Assembly are not in proportion to their num- 
bers in the Province. Thus the number of seats 
reserved for Muslims in the Bengal Legislative 
Assembly is only 48% of the total, although they 
form 55% of the provincial population. After a 
most careful consideration of the various methods 
by which these points might be corrected, we have 
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come to the conclusion that the fairest and most 
practicable plan would be :— 


(a) to allot to each Province a total number of 

seats proportional to its population, 

Cabinet roughly in the ratio of one to a million, 

one as the nearest substitute for representa- 
tion by adult suffrage; 


(b) to divide this provincial allocation of seats 
between the main communities in each 
Province in proportion to their popula- 
tion; 

(c) to provide that the representatives allotted 
to each community in a Province shall be 
elected by the members of that com- 
munity in its Legislative Assembly. 


We think that for these purposes it is sufficient 
to recognise only three main communities in India : 
General, Muslim, and Sikh, the “General” community 
including all persons who are not Muslims or Sikhs. 
As the smaller Minorities would, upon the population 
basis, have little or no representation since they 
would lose the weightage which assures them seats 
in the Provincial Legislatures, we have made the 
arrangements set out in paragraph 20 below to give 
them a full representation upon all matters of special 
interest to Minorities. 


19. (2) We therefore propose that there shall 
oe be elected by each Provincial Legislative Assembly 
Constituent the following numbers of representatives, each part 
Assembly of the Legislative Assembly (General, Muslim or 

Sikh) electing its own representatives by the method 
of proportional representation with single transfer- 


able vote :-— 
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Table of Representation 


Section A 
Province General Muslim Total 
Madras A 45 4 49 
Bombay as 19 2 21 
United Provinces Pe 47 8 55 
Bihar ii 3i 5 36 
Central Provinces ie 16 1 17. 
Orissa, er 9 0 9 
Total 167 20 187 
SEcTION B 
Province General Muslim Sikh Total 
Punjab Si 8 16 4 28 
N.-W. Frontier Province 0 3 0 3 
Sind 1 3 0 4 
Total 9 22 4 35 
Section C 
Province General Muslim Total 
Bengal su 27 33 60 
Assam we 7 3 10 
Total we 34 36 70 
Total for British India S te 292 
Maximum for Indian States .. = 93 


Total .. 385 


Note—lIn order to represent the Chief Com- 
missioners’ Provinces there will be added to Section A 
the Member representing Delhi in the Central Legis- 
lative Assembly, the Member representing Ajmer- 
Merwara in the Central Legislative Assembly, and a 
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1epresentative to be elected by the Coorg Legislative 
Council. 


To Section B will be added-a representative of 
British Baluchistan. 


(ii) It is the intention that the States would be 
given in the final Constituent Assembly appropriate 
representation which would not, on the basis of the 
calculation of population adopted for British India, 
exceed 93; but the method of selection will have to 
be determined by consultation. The States would 
in the preliminary stage be represented by a Nego- 
tiating Committee. 


(uz) Representatives thus chosen shall meet at 
New Delhi as soon as possible. 


(iv) A preliminary meeting will be held at which 
the general order of business will be decided, a Chair- 
man and other officers elected, and an Advisory 
Committee (see paragraph 20 below) on the rights of 
citizens, Minorities, and Tribal and Excluded Areas 
set up. Thereafter the Provincial representatives 
will divide up into the three Sections shown under 
A, B, and C in the Table of Representation in sub- 
paragraph (i) of this paragraph. 

(v) These Sections shall proceed to settle the 
Provincial Constitutions for the Provinces included 
in each Section, and shall also decide whether any 
Group Constitution shall be set up for those Provinces 
and, if so, with what Provincial subjects the Group 
should deal. Provinces shall have the power to opt 
out of the Groups in accordance with the provisions 
of sub-clause (viii) below. 


(vi) The representatives of the Sections and the 
Indian States shall reassemble for the purpose of 
settling the Union Constitution. 

(vii) In the Union Constituent Assembly resolu- 
tions varying the provisions of paragraph 15 above 
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or raising any major communal issue shall require a 
majority of the representatives present and voting 
of each of the two major communities. The Chair- 
man of the Assembly shall decide which, if any, 
resolutions raise major communal issues and shall, 
if so requested by a majority of the representatives 
of either of the major communities, consult the 
Federal Court before giving his decision. 

(viii) As soon as the new constitutional arrange- 
ments have come into operation, it shall be open to 
any Province to elect to come out of any Group in 
which it has been placed. Such a decision shall be 
taken by the new Legislature of the Province after 
the first general election under the new constitution. 

20. The Advisory Committee on the rights of 
citizens, Minorities and Tribal and Excluded Areas 
should contain due representation of the interests 
affected, and their function will be to report to the 
Union Constituent Assembly upon the list of Funda- 
mental Rights, clauses for protecting Minorities, and 
a scheme for the administration of the Tribal and 
Excluded Areas, and to advise whether these rights 
should be incorporated in the Provincial, Group, or 
Union Constitutions, 

21. His Excellency the Viceroy will forthwith 
request the Provincial Legislatures to proceed with 
the election of their representatives and the States 
to set up a Negotiating Committee. 

It is hoped that the process of constitution- 
making can proceed as rapidly as the complexities of 
the task permit so that the interim period may be as 
short as possible. 

22. It will be necessary to negotiate a treaty 
between the Union Constituent Assembly and the 
United Kingdom to provide for certain matters aris- 
ing out of the transfer of power. 

TV—15 
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23. While the constitution-making proceeds, the 
administration of India has to be carried on. We 
attach the greatest importance therefore to the setting 
up at once of an interim Government having the 
support of the major political parties. It is essential 
during the interim period that there should be the 
maximum of co-operation in carrying through the 
difficult tasks that face the Government of India. 
Besides the heavy tasks of day-to-day administration, 
there is the grave danger of famine to be countered, 
there are decisions to be taken in matters of post-war 
development which will have a far-reaching effect on 
India’s future and there are important international 
conferences in which India has to be represented. 
For all these purposes a Government having popular 
support is necessary. The Viceroy has already started 
discussions to this end, and hopes soon to form an 
interim Government in which all the portfolios, in- 
cluding that of War Member, will be held by Indian 
leaders having the full confidence of the people. The 
British Government, recognising the significance of 
the changes, will give the fullest measure of co- 
operation to the Government so formed in the accom- 
plishment of its tasks of administration and in bring- 
ing about as rapid and smooth a transition as possible. 


24. To the leaders and people of India, who 
now have the opportunity of complete independence, 
we would finally say this. We and our Government 
and countrymen hoped that it would be possible for 
the Indian people themselves to agree upon the method 
of framing the new Constitution under which they will 
live. Despite the labours which we have shared 
with the Indian parties, and the exercise of much 
patience and goodwill by all, this has not been 
possible. We therefore now lay before you pro- 
posals which, after listening to all sides and after 
much earnest thought we trust, will enable you to 
attain your independence in the shortest time and 
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with the least danger of internal disturbance and 
conflict. These proposals may not, of course, com- 
pletely satisfy all parties, but you will recognise with 
us that, at this supreme moment in Indian history, 
statesmanship demands mutual accommodation and 
we ask you to consider the alternative to the accept- 
ance of these proposals. After all the efforts which 
we and the Indian parties have made together for 
agreement, we must state that, in our view, there is 
small hope of peaceful settlement by agreement of the 
Indian parties alone. The alternative would therefore 
be a grave danger of violence, chaos, and even civil 
war. The result and duration of such a disturbance 
cannot be foreseen, but it is certain that it would be 
a terrible disaster for many millions of men, women 
and children. This is a peSsibility which must be 
regarded with equal abhorrence by the Indian people, 
our own countrymen, and the world as a whole. We 
therefore lay these proposals before you in the pro- 
found hope that they will be accepted and operated by 
you in the spirit of accommodation and goodwill in 
which they are offered. We appeal to all who have 
the future good of India at heart to extend their vision 
beyond their own community or interest to the 
interests of the whole 400 millions of Indian people. 

We hope that the new independent India may 
choose to be a member of the British Commonwealth. 
We hope, in any event, that you will remain in close 
friendly association with our people. But these are 
matters for your own free choice. Whatever that 
choice may be, we look forward With you to your ever- 
increasing prosperity among the great nations of the 
world and to a future even more glorious than your 
past. 

29. RESOLUTION OF MUSLIM LEAGUE 
COUNCIL, JUNE 6, 1946. 


1. This meeting of the Council of the All-India 
Muslim League, after having carefully considered 
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the statement issued by the Cabinet Mission and 
H. E. the Viceroy on May 16 and other relevant 
statements and documents officially issued in connec- 
tion therewith, and after having examined the pro- 
posals set forth in the said statement in all their bear- 
ings and implications, places on record the following 
views for the guidance of the nation and direction to 
the Working Committee : 


2. That the references made and the conclusions 
recorded in paragraphs 6, 7, 8, 9, 10 and 11 of the 
statement concerning Muslim demand for the 
establishment of a full sovereign Pakistan as the 
only solution of the Indian constitutional pro- 
blem are unwarranted, unjustified and uncon- 
vincing and should not therefore have found 
place in a State document issued on behalf 
and with the authority of British Govern- 
ment. These paragraphs are couched in such 
language, and contain such mutilations of established 
facts, that the Cabinet Mission have clearly been 
prompted to include them in their statement solely 
with the object of appeasing the Hindus, in utter 
disregard of Muslim sentiments. Furthermore, the 
contents of the aforesaid paragaphs are in conflict and 
inconsistent with the admissions made by the Mission 
themselves in paragraphs 5 and 12 of their state- 
ment which are to the following effect :—First, the 
Mission ‘were greatly impressed by the very genuine 
and acute anxiety of the Muslims lest they should 
find themselves subject to a perpetual Hindu majority 
rule.’ Second, ‘this feeling has become so strong and 
wide-spread amongst the Muslims that it cannot be 
allayed by mere paper safeguards.’ Third, ‘if there 
is to be internal peace in India it must be secured by 
measures which will assure to the Muslims a control 
in all matters vital to their culture, religion, economic 
or other interests.’ Fourth, ‘very real Muslim 
apprehensions exist that their culture and political 
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and social life might become submerged in a purely 
unitary India, in which the Hindus, with their greatly 
superior numbers, must be the dominating element.’ 
In order that there may be no manner of doubt in 
any quarter, the Council of the All-India Muslim 
League reiterates that the attainment of the goal of a 
complete sovereign Pakistan still remains the unalter- 
able objective of the Muslims in India for the achieve- 
ment of which they will, if necessary, employ 
every means in their power and consider no sacrifice 
or suffering too great. 


3. That notwithstanding the affront offered to 
Muslim sentiments by a choice of injudicious words 
in the preamble to the statement of the 
Cabinet Mission, the Muslim League, having regard 
to the grave issues involved, and prompted by its 
earnest desire for a peaceful solution, if possible, of 
the Indian constitutional problem, and inasmuch as 
the basis and the foundation of Pakistan are inherent 
in the Mission’s plan by virtue of the compulsory 
Grouping of the six Muslim Provinces in Sections B 
and C, is willing to co-operate with the constitution- 
making machinery proposed in the scheme outlined by 
the Mission, in the hope that it would ultimately 
result in the establishment of complete sovereign 
Pakistan and in the consummation of the goal of 
independence for the major nations, Muslims and 
Hindus, and all the other people inhabiting the vast 
sub-continent, 


It is for these reasons that the Muslim League is 
accepting the scheme and will join the constitution- 
making body and will keep in view the opportunity 
and right of secession of Provinces or Groups from 
the Union which have been provided in the Mission’s 
plan by implication. The ultimate attitude of the 
Muslim League will depend on the final outcome of 
the labours of the constitution-making body and on 
_the final shape of the Constitutions which may emerge 
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from the deliberations of that body jointly and 
separately in its three Sections. The Muslim League 
also reserves the right to modify and revise the policy 
and attitude set forth in this resolution at any time 
during the progress of deliberations of the constitu- 
tion-making body, or the Constituent Assembly, or 
thereafter if the course of events so require, bearing 
in mind the fundamental principles and ideals herein- 
before adumbrated, to which the Muslim League is 
irrevocably committed. 


4. That with regard to the arrangements for the 
proposed Interim Government at the Centre, this 
Council authorises its President to negotiate with 
H. E. the Viceroy and to take such decisions and 
actions as he deems fit and proper. 


30. RESOLUTION OF CONGRESS WORKING 
COMMITTEE, JUNE 26, 1946. 


The kind of independence Congress has aimed 
at is the establishment of a united, democratic Indian 
federation, with a Central authority, which would 
command respect from the nations of the world, 
maximum provincial autonomy, and equal rights for 
all men and women in the country. The limitation 
of the Central authority as contained in the proposals, 
as well as the system of Grouping of Provinces, 
weakened the whole structure and was unfair to some 
Provinces, such as the N. W. F. Province and Assam, 
and to some of the Minorities, notably the Sikhs. 
The Committee disapproved of this. They felt, how- 
ever, that, taking the proposals as a whole, there was 
sufficient scope for enlarging and strengthening the 
Central authority and for fully ensuring the right of 
a Province to act according to its choice in regard to 
Grouping, and to give protection to such Minorities 
as might otherwise be placed at a disadvantage. 
Certain other objections were also raised on their 
behalf, notably the possibility of non-nationals taking 
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any part in the constitution-making. It is clear that 
it would be a breach cf both the letter and spirit of 
the statement of May 16 if any non-Indian participat- 
ed in the voting or stood for election to the Consti- 
tuent Assembly. 


In the proposals for an Interim Government 
contained in the statement of June 16 the defects 
related to matters of vital concern to the Congress. ... 
The Provisional Government must have power and 
authority and responsibility and should function in 
fact, if not in law, as a de facto independent Govern- 
ment leading to the full independence to come. The 
members of such a Government can only hold them- 
selves responsible to the people and not to any 
external authority. In the formation of a Provisional 
or other Government Congressmen can never give up 
the national character of the Congress, or accept an 
artificial and unjust parity, or agree to the veto of a 
communal group. The Committee are unable to 
accept the proposals for the formation of an Interim 
Government as contained in the statement of June 16. 


The Committee have, however, decided that the 
Congress would join the proposed Constituent Assem- 
bly, with a view to framing the Constitution of a 
free, united and democratic India. 


1Lord Wavell invited the following persons to serve as 
members of the Interim Government: Sardar Baldev Singh 
(Sikh), Sir N. P. Engineer (Parsi, not connected with any 
political party), Mr. Jagjivan Ram (Congress: Scheduled 
Caste), Pandit Jawaharlal Nehru (Congress), Mr. M. A. 
Jinnah (Muslim League), Nawabzada Liaquat Ali Khan 
(Muslim League), Mr. H. K. Mahtab (Congress), Dr. John 
Matthai (Indian Christian, not connected with any political 
party), Nawab Mohammad Ismail Khan (Muslim League), 
Khwaja Sır Nazimuddin (Muslim League), Sardar Abdur Rab 
Nishtar (Muslim League), Mr. C. Rajagopalachari 
(Congress), Dr. Rajendra Prasad (Congress), Sardar 
Vallabhbhai Patel (Congress). The Viceroy, it was stated, 
“will arrange the distribution of portfolios in consultation 
with the leaders of the two major parties”. 
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While the Committee have agreed to Congress 
participation in the Constituent Assembly, it is, in 
their opinion, essential that a representative and res- 
ponsible Provisional National Government be formed 
at the earliest possible date. A continuation of 
authoritarian and unrepresentative Government can 
only add to the suffering of famishing masses and 
increased discontent. It will also put in jeopardy 
the work of the Constituent Assembly, which can 
only function in a free environment. 


31. PANDIT NEHRU’S STATEMENT, PRESS 
CONFERENCE, BOMBAY, JULY 10, 1946.- 


Asked to amplify his statement in the A.-I.C.C. 
that the Congress had made no commitment in regard 
to either the long-term or the short-term plan except 
to go into the Constituent Assembly, Pandit, Nehru 
said, “As a matter of fact, if you read the corres- 
pondence that has passed between the Congress Pre- 
sident and the Cabinet Mission and the Viceroy, you 
will see in what conditions and circumstances we 
agreed to go into this Constituent Assembly. The 
first thing is that we have agreed to go into the 
Constituent Assembly and we have agreed to nothing 
else. It is true that in going to the Constituent 
Assembly, inevitably, we have agreed to a certain 
process of going into it, ¿.e., election of the candidates 
to the Constituent Assembly. What we do there, we 
are entirely and absolutely free to determine. We 
have committed ourselves to no single matter to any- 
body. Naturally, even though one might not agree 
to commit himself, there is a certain compulsion of 
facts which makes one accept this thing or that thing. 
I do not know what that might be in a political con- 
text. But the nature of compulsion of facts would be 
not of the British Government’s desire or intents, but 
how to make the Assembly a success and how to avoid 
its breaking-up. That will be certainly a very import- 
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ant consideration. But the British Government does 
not appear there at all.” 


“When the Congress had stated that the Consti- 
tuent Assembly was a sovereign body”, Pandit Nehru 
said, “the Cabinet Mission’s reply was more or less 
‘yes’, subject to two considerations. Firstly, proper 
arrangement for Minorities and the other, a treaty 
between India and England. I wish the Cabinet 
Mission had stated both these matters are not con- 
troversial. It is obvious, the Minorities’ question has 
to be settled satisfactorily. It is also obvious that if 
there is any kind of peaceful change-over in India, it 
is bound to result in some kind of treaty with Britain. 


What exactly that treaty will be I cannot say. 
But if the British Government presumes to tell us 
that they are going to hold anything in India because 
they do not agree either in regard to Minorities or in 
rogard to the treaty, we shall not accept that position. 
Tt will become a casus belli. We skall have no treaty 
if they seek to impose anything upon us and we shall 
tear up any treaty they try to impose. If they treat 
us as equals and come to terms there will be a treaty. 
But if there is the slightest attempt at imposition, 
we shall have no treaty. 

In regard to the Minorities it is our problem and 
we shall no doubt succeed in solving it. We accept 
no outside interference in it—certainly not the British 
Government’s interference in it—-and therefore these 
two limiting factors to the sovereignty of the Consti- 
tuent Assembly are not accepted by us. 

How to make the job in the Constituent Assem- 
bly a success or not is the only limiting factor. It 
does not make the slightest difference what the 
Cabinet Mission thinks or does in the matter”. 

Referring to Grouping, Pandit Nehru said, “The 
big probability is that, from any approach to the 
question, there will be no Grouping. Obviously, 
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Section A will decide against Grouping. Speaking in 
betting language, there was 4 to 1 chance of the 
North-West Frontier Province deciding against, 
Grouping. Then Group B collapses. It is highly 
likely that Assam will decide against Grouping with 
Bengal, although I would not like to say what the 
initial decision may be, since it is evenly balanced. 
But I can say with every assurance and conviction 
that there is going to be finally no Grouping there, 
because Assam will not tolerate it under any circums- 
tances whatever. Thus you see this Grouping 
business approached from any point of view does not 
get on at all.” 

Pandit Nehru also explained how Provincial 
jealousies would work against Grouping. Firstly, he 
pointed out, “everybody outside the Muslim League 
was entirely opposed to Grouping. In regard to this 
matter the Muslim League stands by itself isolated. 
Applying that principle you will find in the North- 
West zone there is a kind of balance, more or less 
even, of pro-Grouping and anti-Grouping. 

Secondly, entirely for other reasons, non- 
political, non-Congress, non-League, there is a good 
deal of feeling against Grouping with the Punjab 
both in the North-West Frontier Province and Sind 
for economic and other reasons, That is to say, 
even a Muslim Leaguer in Sind dislikes the idea of 
Grouping with the Punjab, because he fears that the 
Punjab will dominate Sind, the Punjab being a 
dominant party in that Group and more aggressive 
and advanced in some ways. Apart from the imposed 
discipline from the Muslim League, both in the 
Frontier and in Sind, the people are unanimously 
against Grouping because both these Provinces are 
afraid of being swamped by the Punjab.” 


Asked when the Provisional National Govern- 
ment would be formed at the Centre, Pandit Nehru 
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said: “I cannot just peep into the future and tell 
what is going to happen. For the moment we are 
somewhat engaged in the Constituent Assembly 
elections. But remember this, that the Constituent 
Assembly is not going to put up easily for long with 
the kind of Care-taker Government that exists to-day. 
There is bound to be conflict between them. In fact, 
the Care-taker Government has no stability; nor is 
there any possibility of its long continuance. How 
and when and what share the new Government will 
take I cannot say; it will be just entering into 
phantasy.” 


When his attention was drawn to the forthcoming 
meeting of the All-India Muslim League Council at 
Bombay, Pandit Nehru said: ‘Whatever the Con- 
gress does is always intended to create new situations. 
We do not follow other people’s situations. I am glad 
that the Muslim League has realised that we have 
created a new situation. We propose to create many 
further new situations. What we shall do if the 
League decides to do this or that? We will see what 
the conditions then are and decide accordingly.” 


Dealing with the powers of the proposed Union 
Centre, Pandit Nehru said: “According to the 
Cabinet Mission’s proposals, there were three or four 
basie subjects in it—i.e., Defence, Foreign Affairs, 
Communications and the power to raise finances for 
these. Obviously, Defence and Communications have 
a large number of industries behind them. So these 
industries inevitably come under the Union Govern- 
ment and they are likely to grow. Defence is such a 
wide subject that it tends to expand its scope and 
activities more and more. All that comes under the 
Union Government, 

Similarly, External Affairs inevitably include 
foreign trade policy. You cannot have foreign 
policy if you divorce foreign trade from it. They 
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include all manner of things which are not put down 
there but which can be brought in.” 

Referring to the question of raising finances for 
the Union, Pandit Nehru said that it had to be done 
by taxation. “If any one suggests that some kind of 
contributions or doles are going to be given by the 
Provinces or States, it is bunkum. No Central Gov- 
ernment carries on on doles.” He recalled how an 
attempt to carry on with contribution had ended in 
failure in the United States in the early days of the 
American Confederation. “Inevitably, therefore,” he 
added, “any Central Government must raise its 
finances by taxation. I cannot make a list now but 
Obviously Customs, including Tariff, is connected 
with foreign trade policy. It may be, Income Tax 
will be another; I do not know what else.” 

Pandit Nehru pointed out that the Central Gov- 
ernment must be responsible for foriegn market, loans 
and such other subjects. It must also obviously 
control currency and credit. “Who is going to do it, 
if not the Centre? You cannot allow each Unit or 
Province to carry on a separate type of credit and 
foreign policy.” 

“Suppose there is trouble between the Provinces 
or States, or an economic breakdown due to famine 
conditions. The Centre comes in again inevitably. 
However limited the Centre might be, you cannot 
help the Centre having wide powers, because the past 
few years have shown that if there were no Central 
authority, the conditions would have been far worse 
in India. However, the fact that there has been a 
Central authority has not done much good to the 
country, because it has been incompetent. It is 
obvious that without the Central authority, you 
cannot deal with problems mentioned above. There 
must be some overall power to intervene in grave 
crisis, breakdown of the administration, or economic 
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breakdown or famine. The scope of the Centre, even 
though limited, inevitably grows because it cannot 
exist otherwise. Though some people might oppose 
this broadening of the Centre, the Constituent Assem- 
bly will have to decide on the point.” 

Pandit, Nehru reiterated the Congress stand in 
respect of States’ participation in the Constituent 
Assembly and said, “Our position has been and is 
that elected representatives of the States’ people must 
go there. The Rulers say that they should nominate 
representatives. What their stand to-day is, I do not 
know. But, obviously, we cannot accept that posi- 
tion. The real difficulty is that apart from the 
Rulers’ position, the Governments in the Indian 
States are so unrepresentative that a proper procedure 
must be adopted to make them representative and 
representatives of such Governments should go to 
the Constituent Assembly.” 


32. MR. JINNAH’S STATEMENT", 
JULY 13, 1946. 


“Pandit Nehru’s interpretation of the Congress 
acceptance of the Cabinet Mission’s proposal of 
May 16 is a complete repudiation of the basic form 
upon which the long-term scheme rests and all its 
fundamentals and terms and obligations and rights 
of parties accepting the scheme,” said Mr. Jinnah. 


“Tt has been clear from the outset to those who 
understand from the letter of the President of the 
Congress of June 25 addressed to the Viceroy and the 
resolution of the Congress Working Committee that 
followed it next day rejecting the Interim Govern- 
ment proposals contained in the statement of the 
Cabinet Delegation and Viceroy dated June 16, that 
the so-called ‘acceptance’ by the Congress only of 
long-term plan of May 16 was never intended to 
honour its terms and obligations with the desire to 


1 Interview to Associated Press, Hyderabad (Deccan). 
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carry out the scheme in the spirit of constructive and 
friendly co-operation. It ended with covert threat 
that the successful working of the Constituent Assem- 
bly will depend upon the formation of a satisfactory 
provisional Interim Government. After that they 
themselves had wrecked the final proposals put 
forward by the Cabinet Delegation and the Viceroy 
in their statement of June 16. 


In their resolution they make reservations and 
put fantastic interpretations upon the fundamentals 
of long-term plan and finally they make it clear that 
they were only going to prevent other people, whom 
they consider undesireable, from getting into the 
Constituent Assembly and seek election to wreck the 
long-term plan also. Their going into the Constituent 
Assembly is, as has now been seen, so frankly and 
clearly defined by Pandit Jawaharlal Nehru, on his 
assumption of office as the President of the Congress, 
‘to achieve their objective’. He has also made it 
quite clear that they are not going to honour any of 
the terms of the long-term plan and that they are 
only entering, to put it shortly, to use it as platform 
for their propaganda in utter disregard of rights and 
obligations of those agreeing and who are in honour 
bound to fulfil or abide by it. This is simply because 
they have secured a brute majority of 292 against 79 
Muslims in the Constituent Assembly. 


What Pandit Nehru says while referring to the 
correspondence that passed between the Cabinet 
Mission and Viceroy and the Conrgess and of their 
final decision of June 25-26 is: ‘You will see on 
what conditions and circumstances we agreed to go 
into Constituent Assembly. We have agreed to go 
into the Constituent Assembly and we have agreed 
to nothing else.’ 


This is complete repudiation of the basic form 
upon which the long-term scheme rests and all its 
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fundamentals and terms and obligations and rights 
of parties accepting the scheme. 


I understand that there is going to be a debate 
in the British Parliament very soon on the report of 
the Cabinet Delegation and it is for the British 
Parliament and His Majesty’s Government to make 
it clear beyond doubt and remove the impression that 
the Congress has accepted the long-term scheme 
which is sought to be conveyed abroad by the timid 
efforts of the Cabinet Delegation and the Viceroy, 
who throughout these negotiations suffered from a 
fear complex and constant threat of the Congress of 
resorting to civil disobedience, which is now repeated 
by Pandit Jawaharlal Nehru in his present statement 
to the Press Conference and further, in their undue 
anxiety to secure success of their Mission at any cost 
and the sacrifice of every body else. In spite of 
knowing full well the true situation and the inten- 
tions of the Congress, the Mission have tried to treat 
the decision of the Congress as acceptance of a party 
who did so with real spirit of constructive co-opera- 
tion to honour their obligations as an honourable 
organisation, according to spirit and letter of the 
long-term scheme.” 


33. RESOLUTIONS OF MUSLIM LEAGUE 
COUNCIL, JULY 29, 1946. 


1. Resolution withdrawmg acceptance of Cabinet 
Mission Plan. 


On June 6, 1946, the Council of the All-India 
Muslim League accepted the scheme embodied in the 
Statement of the Cabinet Delegation and the Viceroy 
dated May 16, 1946, and explained by them in their 
statement dated May 25, 1946. The scheme of the 
Cabinet Delegation fell far short of the demand of 
the Muslim nation for the immediate establishment 
of an independent and fully soveriegn State of 
Pakistan comprising the six Muslim Provinces, but the 
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Council accepted a Union Centre for ten years strictly 
confined to three subjects, viz, Defence, Foreign 
Affairs and Communications, since the scheme laid 
down certain fundamentals and safeguards and pro- 
vided for the Grouping separately of the six Muslim 
Provinces in Sections B and C for the purpose of 
framing their Provincial and Group Constitutions 
unfettered by the Union in any way; and also with a 
view to ending the Hindu-Muslim deadlock peace- 
fully and accelerating the attainment of the freedom 
of the peoples of India. 

In arriving at this decision the Council was also 
greatly influenced by the statement of the President, 
which he made with the authority of the Viceroy, 
that the Interim Government, which was an integral 
part of the Mission’s scheme, was going to be formed 
on the basis of the formula: 5 Muslim League, 5 
Congress, one Sikh and one Indian Christian or 
Anglo-Indian, and the most important portfolios to 
be distributed equally between the two major parties, 
the Muslim League and the Congress. The Council 
authorized the President to take such decision and 
action with regard to further details of setting up the 
Interim Government as he deemed fit and proper. 
In that very resolution, the Council also reserved the 
right to modify and revise this policy, if the course 
of events so required. 

The British Government have committed a 
breach of faith with the Muslim League in that the 
Cabinet Delegation and the Viceroy went back on the 


-original formula of 5 :5:2 for the setting up of the 


Interim Government to placate the Congress. 


Having gone back on the original formula upon 
the faith of which the Muslim League Council came 
to their decision of June 6, the Viceroy suggested a 
new basis of 5 : 5 : 3 and, after carrying on consider- 
able negotiations with the Congress and having failed 
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to get the Congress to agree. intimated to the parties 
on June 15 that he and the Cabinet Delegation would 
issue their final statement with regard to the setting 
up of the Interim Government. 


Accordingly, on June 16, the President of the 
Muslim League received a statement embodving what 
was announced to be the final decision for setting up 
the Interim Government by the Viceroy, making it 
clear that, if either of the two major parties refused 
to accept the Statement of June 16. the Viceroy would 
proceed to form the Interim Government with the 
major party accepting it and such other representatives 
as were willing to join. This was explicitly laid down 
in Paragraph 8 of the Statement of June 16. 


Even this final decision of the Cabinet Mission of 
June 16 with regard to the formation of the Interim 
Government was rejected by the Congress, whereas the 
Muslim League definitely accepted it—although it was 
different from the original formula, ie.. 5: 5: 2— 
because the Viceroy provided safeguards and gave 
other assurances in his letter dated June 20. 1946, 
addressed to the President of the Muslim League. 


The Viceroy, however, scrapped the proposal of 
June 16 and postponed the formation of the Interim 
Government on the plea concocted by the ‘legalistic 
talents’ of the Cabinet Mission putting a most fantastic 
and dishonest construction upon Paragraph 8 of the 
Statement to the effect that, as both the major parties, 
i.e., the Muslim League and the Congress, had accepted 
the Statement of May 16, the question of the Interim 
Government could only be taken up in consultation 
with the representatives of both the parties de novo. 


Even assuming that this construction was tenable, 
for which there is no warrant, the Congress, by their 
conditional acceptance with reservations and inter- 
pretations of their own, as laid down in the letter of 
the President of the Congress dated June 25 and the 
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resolution of the Working Committee of the Congress 
passed at Delhi on June 26, repudiating the very 
fundamentals of the scheme, had, in fact, rejected the 
Statement of May 16, and, therefore, in no event was 
there any justification, whatsoever, for abandoning the 
final proposals of June 16. 


As regards the proposal embodied in the State- 
ments of May 16 and 25 of the Cabinet Delegation 
and the Viceroy, the Muslim League alone of the 
two major parties had accepted it. 


The Congress have not accepted it because their 
acceptance is conditional and subject to their own 
interpretation which is contrary to the authoritative 
statements of the Delegation and the Viceroy issued 
on May 16 and May 25. The Congress have made it 
clear that they do not accept any of the terms or the 
fundamentals of the scheme, but that they have agreed 
only to go into the Constituent Assembly and to do 
nothing else; and that the Constituent Assembly is a 
sovereign body and can take such decisions as it may 
think proper in total disregard of the terms and the 
basis on which it is to be set up. Subsequently they 
made this clear beyond doubt in the speeches that were 
made at the meeting of the A.I.C.C. in Bombay on 
July 6 by prominent members of the Congress and in 
the statement of Pandit Nehru, the President of the 
Congress, to a Press conference on July 10 in Bombay 
and then again, even after the debate in Parliament, 
at a public speech by him at Delhi on July 22. 

The result is that, of the two major parties, the 
Muslim League alone has accepted the Statements of 
May 16 and 25 according to the spirit and letter of the 
proposals embodied therein. In spite of the attention 
of the Secretary of State for India having been 
drawn to this situation by the statement of the Presi- 
dent of the Muslim League on July 13 from Hyderabad 
(Dn.), neither Sir Stafford Cripps in the House of 
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Commons nor Lord Pethick-Lawrence in the House. of 
Lords, in the course of the recent debate, has provided 
or suggested any means or machinery to prevent the 
Constituent Assembly from taking decisions which 
would be ultra vires and not competent for the Assem- 
bly to do. The only reply to this matter that the 
Secretary of State gave was the mere expression of a 
pious hope when he said ‘that would not be fair to the 
other parties who go in.” 


Once the Constituent Assembly has been summon- 
ed and meets, there is no provision or power that could 
prevent any decision from being taken by the Congress 
with its overwhelming majority, which would not be 
competent for the Assembly to take, or which would 
be ultra vires of it, and, however repugnant it might 
be to the letter or spirit of the scheme, it would 
rest entirely with the majority to take such decisions 
as they may think proper or suit them; and the Con- 
gress had already secured by sheer number an over- 
whelming Caste Hindu majority, and they will be in 
a position to use the Assembly in a manner which they 
have already declared, t.e., that they will wreck the 
basic form of the Grouping of Provinces, and extend 
the scope, powers and subjects of the Union Centre 
which is confined strictly to three specific subjects as 
laid down in Paragraph 15 and provided for in Para- 
graph 19 of the Statement of May 16. 

The Cabinet Delegation and the Viceroy collec- 
tively and individually have stated several times that 
the basic principles were laid down to enable the major 
parties to join the Constituent Assembly and that the 
scheme cannot succeed unless it is worked in a spirit 
of co-operation. The attitude of the Congress already 
shows that these conditions precedent for the successful 
working of constitution-making do not exist. This 
fact, taken together with the policy of the British 
Government of sacrificing the interests of the Muslim 
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nation and some other weaker sections of the peoples 
of India, particularly the Scheduled Castes, to appease 
the Congress, and the way in which they have been 
going back on their oral and written solemn pledges 
and assurances given from time to time to the Muslims, 
leaves no doubt that, in these circumstances, participa- 
tion by Muslims in the proposed constitution-making 
machinery is fraught with danger; and the Council, 
therefore, hereby withdraws its acceptance of the 
Cabinet Mission’s proposals which was communicat- 
ed to the Secretary of State for India by the Presi- 
dent of the Muslim League on June 6, 1946. 


11. Resolution on ‘Direct Action’.! 


Whereas the Council of the All-India Muslim 
League has to-day resolved to reject the proposals 
embodied in the Statement of the Cabinet Delegation 
and the Viceroy of May 16, 1946, due to the intran- 
sigence of the Congress on the one hand and the 
breach of faith with the Muslims by the British 
Government on the other; and whereas Muslim India 
has exhausted without success all efforts to find a 
peaceful solution of the Indian problem by com- 
promise and constitutional means; and whereas the 
Congress is bent upon setting up a Caste Hindu Raj 
in India with the connivance of the British; and 
whereas recent events have shown that power politics 
and not justice and fair play are the deciding factors 
in Indian affairs; and whereas it has become abun- 
dantly clear that the Muslims of India would not 
rest content with anything less than the immediate 
establishment of an independent and fully sovereign 
State of Pakistan and would resist any attempt to 

1The adoption of this resolution was described by 
Mr. Jinnah as “the most historic act in our history”. He 
said : “To-day we bid good-bye to constitutional methods... 


To-day we have also forged a pistol and are in a position 
to use it”, 
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impose any constitution-making machinery or any 
Constitution, long-term or short-term, or the setting 
up of any Interim Government at the Centre without 
the approval and consent of the Muslim League; the 
Council of the All-India Muslim League is convinced 
that the time has now come for the Muslim nation 
to resort to direct action to achieve Pakistan to. assert 
their just rights, to vindicate their honour and to get 
rid of the present slavery under the British and the 
contemplated future Caste Hindu domination. 

This Council calls upon the Muslim nation to 
stand to a man behind their sole representative or- 
ganization, the All-India Muslim League, and be 
ready for every sacrifice. 

This Council directs the Working Committee to 
prepare forthwith a programme of direct action to 
carry out the policy initiated above and to organize 
the Muslims for the coming struggle to be launched 
as and when necessary. 

As a protest against and in token of their deep 
resentment of the attitude of the British, this Coun- 
cil calls upon the Musalmans to renounce forthwith 
the titles conferred upon them by the alien Govern- 
ment. 


34. CONGRESS WORKING COMMITTEE ON 
LEAGUE RESOLUTIONS, AUGUST 10, 1946. 


The Working Committee regrets to note that the 
Council of the All-India Muslim League, reversing 
their previous decision, have decided not to partici- 
pate in the Constituent Assembly..... 

The Committee realises that there are differences 
in the outlook and the objective of the Congress and 
the Muslim League. Nevertheless, in the larger 
interests of the country as a whole and the freedom 
of the people of India, the Committee appeals for the 
co-operation of all those who seek freedom and the 
good of the country, in the hope that co-operation in 
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the common tasks may lead to the solution of many 
of India’s problems. 

The Committee further notes that criticisms have 
been advanced on behalf of the Muslim League to 
the effect that the Congress acceptance of the pro- 
posals contained in the statement of May 16 was 
conditional. The Committee wish to make it clear 
that while they did not approve of all the proposals 
contained in this statement, they accepted the. scheme 
in its entirety. They interpreted it so as to resolve 
the inconsistencies contained in it and fill the 
omissions in accordance with the principles laid down 
in that statement. They hold that provincial auto- 
nomy is a basic provision and each Province has the 
right to decide whether to form or join a Group or 
not. Questions of interpretations will be decided by 
the procedure laid down in the statement itself, and 
the Congress will advise its representatives in the 
Constituent Assembly to function accordingly. 

The Committee has emphasised the sovereign 
character of the Constituent Assembly, that is, its 
right to function and draw up a Constitution for 
India without interference of any external power or 
authority. But the Assembly will naturally function 
within the internal limitations which are inherent in 
its task, and will therefore seek the largest measure 
of co-operation in drawing up a Constitution of free 
India allowing the greatest measure of freedom and 
protection for all just claims and interests. 


35. FORMATION OF INTERIM GOVERN- 
MENT, JULY 22-NOVEMBER 25, 1946. 
1. Letter from Lord Wavell to Mr. Jinnah, 
July 22, 1946.) 


I declare my intention of replacing the present 
Care-taker Government? of officials by an Interim 





1A similar letter was sent to Pandit Nehru, President 
of the Congress. 


2The Care-taker Government was composed of nine 
members, of whom seven (ie, all except the Governor- 


INDIAN CONSTITUTIONAL DOCUMENTS 247 


Coalition Government as soon as possible; and am 
now putting to you as President of the Muslim 
League and to the President of the Congress the 
proposals set out below. 


* * * * 
I propose the following for your consideration : 


(a) The Interim Government will consist of 14 
members. 


(b) Six members (to include one Scheduled 
Caste representative) will be nominated by the Con- 
gress: Five members will be nominated by the 
Muslim League. Three representatives of Minorities 
will be nominated by the Viceroy; one of these places 
will be kept for a Sikh. It will not be open to either 
the Congress or the Muslim League to object to the 
names submitted by the other party, provided they 
are accepted by the Viceroy. 


(c) Distribution of the portfolios will be decided 
after the parties have agreed to enter the Govern- 
ment and have submitted their names. The Congress 
and the Muslim League will each have an equitable 
share of the most important portfolios. 


(d) The assurances about the status of the 
Interim Government which I gave in my letter dated 
30 May* to Maulana Azad will stand. 


General and the Commander-in-Chief) were members of the 
Indian Civil Service: (1) Lord Wavell (Foreign and Pol- 
tical Department); (2) Sir Claude Auchmleck (War); 
(3) Sir A. Waugh (Home, Industries and Supplies); (4) Sir 
Gurunath Bewoor (Commerce and Commonwealth Relations) ; 
(5) Sir Enc Conran Smith (War Transport and Raulways, 
Post, Air); (6) Sir Eric Coates (Finance); (7) Sir Robert 
Hutchings (Food, Agriculture); (8) Sir Akbar Hydari 
(Labour, Works, Mines and Power, Information, Arts, 
Health) ; (9) Sir George Spence (Law, Education). Of these, 
only two were Indians. 


1In that letter Lord Wavell stated that (1) “His 
Majesty’s Government would treat the new Interim Govern- 
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I would welcome a convention, if freely offered 
by the Congress, that major communal issues can 
only be decided by the assent of both the major 
parties. But I have never thought that it was essen- 
tial to make this a formal condition since, in fact, a 
Coalition Government could work on no other basis. 


Il. Letter from Mr. Jinnah to Lord Wavell, 
July 31, 1946. 


I am in receipt of your letter of the 22nd July 
and I notice that this is the fourth basis that you are 
suggesting for the formation of your Interim Govern- 
ment. From 5:5:2 you came to 5:5:3 and then 
5:5: 4 as embodied in the statement of the Cabinet 
Delegation and yourself dated the 16th June, 1946, 
which was announced by you as final. Now you are 
making this fourth proposal, te, 6:5:3. 

Every time the Congress turned down the pre- 
vious three proposals as you were unable to appease 
them or propitiate them; and every time the depar- 
ture was prejudicial to the League and in favour of 
the Congress. 


And now you have put your fourth proposal 
for my consideration. 

It gives a go by to all the important terms which 
were in favour of the Muslim League; the Congress 
will have 6 members out of 14 as against 5 members 
of the Muslim League which breaks straightaway 
the principle of parity; and you are letting down the 
Scheduled Castes as one of them is proposed to be 
nominated by the Congress and not by the real 


ment with the same close consultation and consideration as 
a Dominion Government”; (2) “H.M.G. will give to the 
Indian Government the greatest possible freedom in the 
exercise of the day-to-day administration of the country”; 
(3) “if you are prepared to trust me, we shall be able to 
co-operate in a manner which will give India a sense of 
freedom from external control and will prepare for complete 
freedom as soon as the new Constitution is made”, 
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spokesmen of the Scheduled Castes. I note that you 
say that 5 members will be nominated by the Muslim 
League. Next, 3 members of the Minorities will be 
nominated by the Viceroy without reference to or 
consultation with the Muslim League. The only 
indication that you have given is that one of these 
places will be kept for a Sikh. 

Then you proceed on to say that “it will not be 
open either to the Congress or the Muslim League to 
object to names submitted by the other party, pro- 
vided they are accepted by the Viceroy”, and from 
this I gather that it will be open to the Congress to 
nominate a quisling Muslim. 

As to the distribution of portfolios, I note you 
say that “the Congress and the Muslim League will 
have an equitable share of the most important port- 
folios”, and not equal as it was originally proposed. 

As to the assurance about safeguards, ùe., that a 
major communal issue could only be decided by the 
consent of both the major parties, you say that it 
will be only considered “if freely offered by the Con- 
gress”, but you do not attach much importance to it 
and you conclude by saying that if the Interim Gov- 
ernment does not work when formed on this basis 
and if we find conditions unsatisfactory, it will be 
open to us to withdraw. I believe in the principle, 
“Prevention is better than cure.” 

This is a very clear and substantial departure, 
most detrimental to the Muslim League, and is 
obviously intended to appease the Congress and 
devised primarily to meet their wishes. 

Taking the final proposal of June 16, 1946, in 
your letter dated the 20th of June, you informed me 
that 14 members were invited by you on the basis 
of parity between Hindus and Muslims and com- 
munity-wise and that it will not be changed without 
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the agreement of two major parties. Apart from the 
secret talks you had with the Congress you clearly 
conveyed to us that the invitees were asked to join 
specifically on the basis of 5 Hindus, 5 Muslims, one 
Sikh, one Scheduled Caste, one Christian and one 
Parsi. Your present proposal clearly destroys the 
principle of parity as well as representation accord- 
ing to communities and gives a clear majority to the 
Congress as against the Muslim League to start with.t 

Further the Scheduled Caste Member will be 
nominated by the Congress, which in my opinion is 
most unjust to a community of 60 million people, 
who are groaning under the social and economic 
tyranny of the High Caste Hindus, whom alone the 
Congress really represents. 


As regards representatives of other Minorities, 
they will be nominated by you without reference to 
or any consultation with the Muslim League. This 
again is a departure from what you stated in your 
letter of the 20th June, that “if any vacancy occurs 
among the seats at present allotted to the representa- 
tives of the Minorities, I shall naturally consult both 
the major parties before filling it.” I think you will 
appreciate that when you start with 6 Congress and 
5 Muslim League with a Congress majority, the 
Minority representatives will hold a very strong 
position as a balancing element, who would be nomi- 
nated by you without having even consultation with 
the Muslim League, and this is a serious departure 
from what we were assured of in your letter of the 
20th June. 

You categorically state in your letter of 20th 


June, paragraph 5, that “no decision on a major com- 





1Lord Wavell wrote in reply on August 8, 1946: 
“...the basis of representation which I suggested in the 
letter to which you now reply is the same as the one the 
Muslim League Working Committee accepted at the end of 
June, namely, 6:5 :3”. 
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munal issue would be taken by the Interim Govern- 
ment if a majority of the representatives of either of 
the two major parties were opposed to it”, whereas 
now in the present proposals you inform me that you 
will welcome a convention if freely offered by the 
Congress. 

As you have written this letter to me and is 
strictly personal and secret I can only say that in my 
opinion there is no chance of my Working Committee 
accepting this proposal. 

Ill. Pandit Nehru’s statement, Press Conference, 
Bombay, August 16, 1946. 


Pandit Nehru said, “The present offer to the 
Congress to form the Interim Government does 
make a difference. The Viceroy has made a new 
kind of approach. There is a psychological differ- 
ence. Unlike previous occasions, we are now asked 
to form the entire Government, 20 doubt with the 
co-operation of others, but taking the responsibility 
for it. Now it is not a question of individuals being 
picked and chosen by an external authority. May 
be all this ends in our being caught in a trap, may 
be that it leads us much further in the direction we 
want to go. We should eliminate all the obstructions 
in our way. But in any case we should be very 
wary”. 

Pandit Nehru made it clear in answer to a ques- 
tion that the Interim Government would not merely 
be the Executive Council, but a free Government. 
“Strictly legally speaking, there will be no change as 
regards the Viceroy’s position but in practice, I trust, 
he will be a kind of constitutional head. If the 
Viceroy exercised his veto, it would lead to trouble.” 





1In view of the League resolution of July 29, 1946, 
rejecting the Cabinet Mission Plan Lord Wavell “invited the 
President of the Congress to make proposals for the imme- 
diate formation of an Interim Government”, (Communique 
of the Government of India, August 12, 1946). 


Congress 
asked to 
form “the 
entire 
Govern- 
ment” 


Viceroy 
expected to 
“be a kind 
of constitu- 
tional 
head” 


Co-operation 
of Muslim 
League 
wanted 


Congress 
attitude to 
League’s 
threat of 
“Direct 
Action” 


252 INDIAN CONSTITUTIONAL DOCUMENTS 


Answering a question, Pandit Nehru said that 
the question of certification of any Bill by the Viceroy 
would not arise in as much as there cannot be a 
conflict between the Interim Government and the 
Central Legislative Assembly. “I cannot conceive 
of such a conflict”, he said, “because any Provisional 
Government must carry the Assembly with it. If it 
does not, that Government must go”. 


About the Muslim League, Pandit Nehru said, 
“Co-operation in the formation of the Provisional 
Government is being offered to the Congress by all 
elements excepting the Muslim League for the 
moment. In the circumstances, however, it is 
obvious that we cannot stand still because of this 
unfortunate lack of co-operation from the Muslim 
League. So far as we are concerned, the door of co- 
operation will always be open and we shall, in what- 
ever we do, be keeping in view this larger view point. 
We shall always look for the largest measure of 
co-operation”. 

Asked whether the Congress would put down the 
Muslim League if the Muslim League started “Direct 
Action” as a protest against the formation of the 
Interim Government by the Congress, Pandit Nehru 
said, “If the League starts some kind of ‘Direct 
Action” obviously the Government will face that 





1Pandit Nehru wrote to Mr Jinnah on August 13, 
1946, on receipt of the Viceroy’s invitation: “I feel that 
my first step should be to approach you and seek your 
co-operation in the formation of a Coalition Provisional 
Government”. He met Mr. Jinnah in Bombay on August 
15. In a statement issued on August 18 Mr. Jinnah said 
that he “could not possibly accept” a “Provisional National 
Government” with a constitutional Governor-General 
“because after that there would be nothing to talk about 
the Muslim demand and our goal of Pakistan”. 


2The Muslim League’s “Direct Action” commenced in 


Calcutta on the very day (August 16) on which Pandit 
Nehru was making this statement in Bombay. 
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‘Direct Action’—either come to terms with it or 
oppose it as there is no other course. If the Govern- 
ment is strong, ‘Direct Action’ goes under, but if the 
Government is weak, the Government will go under.” 


IV. Viceroy’s House Communique, August 24, 
1946. 


His Majesty the King has accepted the resig- 
nation of the present members of the Governor- 
General’s Executive Council. His Majesty has been 
pleased to appoint the following : 

Pandit Jawaharlal Nehru’, Sardar Vallabhbhai 
Patel, Dr. Rajendra Prasad’, Mr. M. Asaf Alit, Mr. 
C. Rajagopalachari®, Mr. Sarat Chandra Bose®, Dr. 
John Mathai’, Sardar Baldev Singh®, Sir Shafaat 
Ahmad Khan’, Mr. Jagjivan Ram”, Syed Ali 
Zaheer™ and Mr. Cooverji Hormusji Bhaba?. 


Two more Muslim members will be appointed 
later. The Interim Government will take office on 
September 2. 


V. Letter from Mr. Jinnah to Lord Wavell, 
October 13, 1946. 
The Working Committee of the All-India Muslim 





1 Congress, Caste Hindu—Vice-President and Member in 
charge of External Affairs and Commonwealth Relations 
Departments. p 

2 Congress, Caste Hindu—Home; Information and 
Broadcasting. 

8 Congress, Caste Hindu—Food and Agriculture. 

4 Congress, Muslim—Railways; Communications (Post 
and Air), 

5 Congress, Caste Hindu—Industries and Supplies. 

6 Congress, Caste Hindu—Works, Mines and Power. 

7Indian Christian, not associated with any party— 
Finance. 

8 Sikh, Akali Party—Defence. 

9 Nationalist Muslim—Education and Arts; Health. 

10 Congress, Scheduled Caste—Labour. 

11 Nationalist Muslim—Law. 

12 Parsi, not associated with any party—Commerce. 
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League have considered the whole matter fully* and 
I am now authorised to state that they do not approve 
of the basis and scheme of setting up the Interim 
Government which has been decided by you, pre- 
sumably with the authority of His Majesty’s Govern- 
ment. Therefore, the Committee do not, and cannot, 
agree with your decision already taken, nor with the 
arrangements you have already made. 


We consider and maintain that the imposition of 
this decision is contrary, to the Declaration of August 
8, 1940, but since, according to your decision, we have 
a right to nominate five members of the Executive 
Council on behalf of the Muslim League, my Com- 
mittee have for various reasons come to the conclu- 
sion that in the interests of Mussalmans and other 
communities it will be fatal to leave the entire field 
of administration of the Central Government in the 
hands of the Congress. Besides, you may be forced 
to have in your Interim Government Muslims who 
would not command the respect and confidence of 
Muslim India, which would lead to very serious con- 
sequences: and lastly, for other very weighty grounds 
and reasons, which are obvious and need not be men- 
tioned, we have decided to nominate five? members 
on behalf of the Muslim League... . 





1 Pandit Nehru’s correspondence with Mr. Jinnah 
(October 6—13, 1946) failed to secure Congress-League 
agreement on the formation of an Interim Government on 
a coalition basis. Durmg the same period Lord Wavell 
carried on correspondence with Mr. Jinnah. The result was 
the League’s entry into the Interim Government, 

2 The five nominees were: 

Mr. Liaquat Ali Khan—Finance, 
Mr. I. I. Chundrigar—Commerce. 
Mr. Abdur Rab Nishtar—Post and Air. 

Mr. Ghazanfar Ali Khan—Health. 

Mr. Jogendra Nath Mandal (Hindu, Scheduled Caste)— 
Law. 
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VI. Mr. Liaquat Ali Khan’s' statement, 
Press Conference, October 26, 1946. 


Mr. Liaquat Ali Khan said, “This Government? 
has been formed under the present Constitution and 
as such there is no such thing as joint or collective 
responsibility. Pandit Nehru is, therefore, nobody 
else’s leader except of the Congress bloc in the Gov- 
ernment. The term ‘Leader of the Interim Govern- 
ment’ is a polite fiction. The League bloc recognises 
no other leader except its own”. 


Explaining his views in reply to several questions 
he said, “The Congress party have a leader of their 
own; that means that the Congress bloc in the Gov- 
ernment has a leader of its own. The Muslim League 
bloc in the Government has a leader of its own. As 
regards the Vice-Presidentship of the Executive 
Council, the Vice-President’s function as laid down in 
the Constitution is to preside at meetings of the Coun- 
cil in the absence of the Governor-General. He 


enjoys no other privilege which other members of the 
Government do not.” 


Asked whether Mr. Jogendra Nath Mandal’s 
nomination was a departure from League policy, he 
said, “The League has always championed the cause 


1 Secretary, Muslim League. 

2The new Interim Government consisted of the following 
members: (1) Pandit Jawaharlal Nehru, Vice-President 
(External Affairs and Commonwealth Relations); (2) Sardar 
Vallabhbhai Patel (Home and Information and Broad- 
casting): (3) Dr. Rajendra Prasad (Food and Agriculture) ; 
(4) Mr. M. Asaf Ali (Transport and Railways); (5) Dr. John 
Matthai (Industries and Supplies); (6) Mr. C. Rajagopala- 
chari (Education and Arts): (7) Sardar Baldev Singh 
(Defence); (8) Mr. Jagyvan Ram (Labour); (9) Mr. C. H. 
Bhabha (Works, Mines and Power); (10—14) 5 nominees 
of the Muslim League mentioned on p. 254. 

3In a statement issued on November 22, 1948, 
Mr. Liaquat Ali Khan said, “The Viceroy has made it clear 
in his public declarations that the Interim Government 
has been formed under the present constitution which does 
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of not only the Mussalmans but all the down-trodden 
peoples of this country.”* 

Replying to the question whether the League’s 
entry into the Government implied that it would come 
into the Constituent Assembly he said, “I can only 
answer that question as Secretary of the League and 
I am not addressing this press conference in that 
capacity”? 


not provide for...any position analogous to that of a Prime 


Minister”. Pandit Nehru replied, “Mr. Liaquat Ali, Khan 
should know that the present Government is officially called 
a Cabinet....He places reliance on the Government of 
India Act or something previous to it. In other words, he 
does not want to enlarge the freedom of the Government 
but to restrict it and is therefore, completely in line with 
the representatives of the British Government”. 


1 Mahatma Gandhi said on October 16, 1946, “Mr. Jinnah 
had said that the Muslims and the Hindus were two nations. 
The League was a purely communal organisation. How then 
could they nominate a Harijan to represent them? He 
feared their whole mode of entrance into the Cabinet had 
not been straight. He could not sense any generosity in the 
nomination of a Harijan in their quota of seats, especially 
when he read what was happening in Eastern Bengal. He 
was, therefore, forced to wonder whethey they had come into 
the Cabinet also to fight”. 


2 Lord Wavell wrote to Pandit Nehru on October 23, 
1946: “I have made it clear to Mr. Jimnah...that the 
Muslim League’s entry into the Interm Government is 
conditional on the acceptance of the scheme of the Cabinet 
Delegation contained in the statement of May 16 and 
explained in the statement of May 25 and that he must 
call his Council at an early date to agree to this. 

As I told you, Mr. Jimnah has assured me that the 
Muslim League will come into the Interim Government and 
the Constituent Assembly with the intention of co-operating. 
the Constituent Assembly with tbe intention of 
co~poerating.../” But Mr. Jinnah made a statement to 
the Press on November 25, 1946, saying : “I have never for 
a single moment conveyed to the Viceroy anything by way 
of assurances or otherwise except that the long-term plan 
could only be considered and decided by the Council of 
the League”. 
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Vii. Pandit Nehru’s speech, Meerut Session of 
Congress, November 21, 1946. 


The circumstances in which the Congress formed 
the Interim Government are generally known. With 
the League’s entry into it, some of the conventions 
previously built up have been discarded. The Viceroy: 
‘does not continue the spirit in which the Government 
was formed. 


Two basic principles laid down in the formation 
of the Interim Government were, firstly, that it should 
work as a team, and, secondly, that Muslim League 
could only join it if it accepted the long-term plan. 
The League accepted both the principles although 
Mr. Jinnah used round-about pharseology, but now the 
League say that the Interim Government is neither a 
Cabinet nor a coalition and that the Muslim members 
form a separate bloc. 


I have written to Mr. Jinnah suggesting that differ- 
ences between the Congress and the League in the 
Interim Government should be settled by mutual agree- 
ment without the Viceroy’s intervention. But that 
Suggestion remains unaccepted. 


The Muslim League have always worked in league 
with the British Government to oppose nationalist 
forces in the country. That policy is still continuing 
and the British Government have taken advantage of 
it for their own ends. The League have allied them- 
selves also with permanent officials, who consider that 
they have the right to rule over India. 


Because of these differences I and my colleagues 
have threatened to resign twice during recent days. I 
want to say that our patience is strained to breaking 
point. And if these things continue, they will lead to 
a big struggle. 


It is clear from Mr. Jinnah’s statements that the 
‘League entered the Government not to work it but 
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because they feared they would be weakened if they 
kept out. It is also clear from Mr. Jinnah’s letters 
to the Viceroy that the League have not accepted the 
statement of May 16. If so, how can they continue 
in the Interim Government ? 


It is absurd to go on breaking promises so often 
and expect that Government will go on. The Viceroy 
is gradually removing the wheels of the car. In any 
case, the situation is critical; nevertheless we must 
stay in the Interim Government, though I cannot say 
how long. 


Mr. Jinnah has tried to get the Constituent 
Assembly postponed sine die. If it is so postponed now, 
it may be said to be postponed for ever. I am not 


enamoured of this Constituent Assembly, but we have 
accepted it and should make the best use of it for our 
benefit. I do not expect that this will be.the last Consti- 
tuent Assembly. When our freedom becomes ampler 
we shall have another Constituent Assembly. 


One good thing about this Constituent Assembly 
is that the British have no direct representation though 
we cannot prevent their indirect representation in it. 
If we do not hold the Constituent Assembly now, the 
atmosphere will deteriorate. The League are welcome 
to join the Constituent Assembly, but let me make it 
clear that whether they come in or keep out, we shall 
go in. We will go to the Constituent Assembly, fully 
prepared and fully organised, to establish an independent 
Republic. We are not going in to fight over petty 
things. 


36. THE LONDON CONFERENCE, 1946 


[On November 17, 1946, Mr. Jinnah informed Lord 
Wavell that the Constituent Assembly, which was scheduled 
to meet on December 9, should be postponed sine die 
because (1) “the Congress never had, nor have they even 
now, accepted the statement of May 16”, (2) “the Assam 
Legislative Assembly had given a mandate to their repre- 
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sentatives to the Constituent Assembly in the clearest 
terms to defy the fundamentals of the statement of May 16” 
in regard to grouping with Bengal, and (3) “now we are 
face to face with the mass, organized and planned ruthless 
massacres of the Muslims in various parts of Bihar.’! On 
November 21, he issued a public statement saying that “no 
representative of the Muslim League should attend the 
Constituent Assembly”. On November 27 Lord Pethick- 
Lawrence, Secretary of State for India, announced in the 
House of Lords that the Viceroy, two representatives of the 
Congress, two representatives of the Muslim League and one 
representative of the Sikhs had been invited te London for 
discussions with a view to “reaching a common understand- 
ing between the two major parties on the basis on which 
the work of the (Constituent) Assembly can proceed with 
the co-operation of all parties’. Pandit Nehru went to 
London as the sole representative of the Congress, accom- 
panied by Sardar Baldev Singh who represented the Sikhs. 


The Muslim League was represented by Mr. Jinnah and 
Mr. Liaquat Ali Khan ] 


I. Statement by British Government, 
December 6, 1946. 


The object of the conversations has been to obtain 
the participation and co-operation of all parties in the 
Constituent Assembly. It is not expected that any final 
settlement could be arrived at, since the Indian repre- 
sentatives must consult their colleagues before any final 
decision is reached. 


The main difficulty that has arisen has been over 
the interpretation of Paragraph 19 (5) and (8) of the 
Cabinet Mission’s Statement of May 16, relating to 
meetings in Sections, which runs as follows :— 


19. (5) ‘These Sections shall proceed to settle 
Provincial Constitutions for the Provinces included 
in each Section and shall also decide whether any 
Group Constitution shall be set for those Provinces 


1Mr. Jinnah made no reference to anti-Hindu riots in 
Calcutta and in Noakhali and other districts of East Bengal 
which had preceded the anti-Muslim riots in Bihar. 
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and, if so, with what Provincial Subjects the Group 
should deal. Provinces should have power to opt out 
of the Groups in accordance with the provisions of 
Sub-Clause (8) below.’ 


19 (8). ‘As soon as the new constitutional 
arrangements have come into operation, it shall be open 
to any Province to elect to come out of any Group in 
which it has been placed. Such a decision shall be 
taken by the Legislature of the Province after the first 
General Election under the new Constitution.’ 


The Cabinet Mission have throughout maintained 
the view that decisions of the Sections should, in the 
absence of an agreement to the contrary, be taken by 
a simple majority vote of the representatives in the 
Sections. This view has been accepted by the Muslim 
League, but the Congress have put forward a different 
view. They have asserted that the true meaning of the 
Statement, read as a whole, is that the Provinces have 
the right to decide both as to Grouping and as to their 
own Constitutions. 


His Majesty’s Government have had legal advice 
which confirms that the statement of May 16 means 
what the Cabinet Mission have always stated was their 
intention. This part of the statement, as so interpreted, 
must, therefore, be considered an essential part of 
the Scheme of May 16 for enabling the Indian people 
to formulate a Constitution which His Majesty’s Govern- 
ment would be prepared to submit to Parliament. It 
should, therefore, be accepted by all parties in the 
Constituent Assembly. i 


On the matter immediately in dispute, His 
Majesty’s Government urge the Congress to accept the 
view of the Cabinet Mission in order that a way may 
be opened for the Muslim League to reconsider their 
attitude. If, in spite of this reaffirmation of the 
intention of the Cabinet Mission, the Constituent 
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Assembly desires that this fundamental point should 
be referred for a decision of the Federal Court, such 
a reference should be made at a very early date. It 
will then be reasonable that the meetings of the 
Sections of the Constituent Assembly should be post- 
poned until the decision of the Federal Court is 
known. 


It is, however, clear that other questions of inter- 
pretation of the Statement of May 16 may arise and 
His Majesty’s Government hope that if the Council of 
the Muslim League are able to agree to participate in 
the Constituent Assembly, they will also agree, as have 
the Congress’, that the Federal Court should be asked 
to decide matters of interpretation that may be referred 
to them by either side and will accept such a decision, 
so that the procedure, both in the Union Constituent 
Assembly and in the Sections, may accord with the 
Cabinet Mission’s Plan. 


1 Speaking at the All-India Congress Committee on 
January 6, 1947, Pandit Nehru referred to this statement and 
observed, ‘It is a paragraph which is likely to mislead 
people. It says as a fact that the Congress have agreed 
already to it. Exactly when the Congress agreed to this or 
m what form is not clear. What has happened in the past 
few months is that on many occasions when any question or 
dispute arose we have said generally—and we said so at Simla 
—that we are prepared to refer any specific matter of dispute 
ta an impartial arbitrator—whether it is the International 
Hague Court or any court of justice. Once or twice we also 
said that if there is difficulty about interpretation, we aie 
prepared to refer it to some authority like the Federal Court. 
These were general statements we made and normally 
speaking we agreed to abide by them. But the way in 
which it has been put in this statement, as if a formal 
statement was made to us and we agreed, is completely 
wrong. 


Apart from this, in view of recent developments and 
the statement of December 6 which produces a new situation, 
“T am not prepared to admit for ah instant that we have 
agreed to any future procedure about references. Whatever 
the future brings we shall have to consider it. I should like 
to make it perfectly clear that we are giving no assurance 
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There has never been any prospect of success for 
the Constituent Assembly except upon the basis of the 
agreed procedure. Should the Constitution come to be 
framed by a Constituent Assembly in which a large 
section of the Indian population has not been repre- 
sented, His Majesty’s Government could not, of course, 
contemplate—as the Congress have stated they would 
not contemplate—forcing such a Constitution upon any 
unwilling parts of the country. 


Il. Resolution of Congress Working Committee, 
December 22, 1946. 


The Working Committee have given careful con- 
sideration to the statement issued by the British 
Government on December 6, 1946, as well as other 
statements made recently on their behalf in Parliament. 
These statements, though made by way of interpretation 
and elucidation, are clearly additions to and variations 
of the British Cabinet Mission’s statement of May 16, 
1946, on which the whole scheme of the Constituent 
Assembly was based. 


The statement of May 16, 1946, laid down in 
paragraph 15 as basic principles of the Constitution that 
‘there should be a Union of India embracing both 
British India and the States’, that ‘all subjects other than 
Union subjects and all residuary powers should vest in 
the Provinces’ and that ‘Provinces should be free to 
form groups’. 


about any references in regard to any other matters to the 
Federal Court. We find that everything we say is being 
twisted and distorted and brought against us in the future. 
We are not going to commit ourselves at the present 
moment to any reference to the Federal Court or to any 
other authority. We shall decide—or the Constituent 
Assembly shall decide—as we think best in the circum- 
stances’, 
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The Provinces were thus intended to be autono- 
mous, subject to the Union controlling certain specified 
subjects. Paragraph 19 laid down, inter alia, the proce- 
dure for Sections to meet, for decisions to be taken as 
to whether Groups should be formed or not, and for 
any Province to elect to come out of the Group in which 
it might have been placed. 


In their resolution of May 24, 1946, the Work- 
ing Committee pointed out what appeared to be a 
divergence between the basic principles and the proce- 
dure suggested, in that a measure of compulsion was 
introduced which infringed the basic principle of pro- 
vincial autonomy. The Cabinet Mission, thereupon, 
issued a statement on May 25, 1946, in which it was 
stated that ‘the interpretation put by the Congress 
resolution on paragraph 15 of the Statement, to the 
effect that the Provinces can in the first instance make 
the choice whether or not to belong to the Section in 
which they are placed, does not accord with the Dele- 
gation’s intentions. The reasons for Grouping of the 
Provinces are well known and this is an essential 
feature of the scheme and can only be modified by 
agreement between the two parties.’ 


The point at issue was not merely one of the 
procedure but the fundamental principle of provincial 
autonomy and whether or not a Province or part should 
be coerced against its will. 


The Congress made it clear later that their objec- 
tion was not to Provinces entering Sections, but to com- 
pulsory Grouping and the possibility of a dominating 
Province framing a Constitution for another Province 
entirely against the wishes of the latter. This might 
result in the framing of rules, the regulation of franchise, 
electorates, constituencies for elections and the composi- 
tion of the Leiglature which might seriously prejudice 
or even nullify the provision for a Province subsequently 
to opt out of a Group. 
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It was pointed out that this could never be the 
intention of the Cabinet Mission as it would be repug- 
nant to the basic principles and policy of the scheme 
they had propounded. The Congress approach to the 
problem of constitution-making has all along been 
that coercion should not be exercised against any 
Province or part of the country and that the cons- 
titution of free India should be drawn up by the co- 
operation and goodwill of all parties and Provinces 
concerned. 


In a letter dated 15 June, 1946, from Lord 
Wavell to Maulana Azad, then President of the 
Congress, it was stated that ‘the Delegation and I 
are aware of your objections to the principle of 
Grouping. I would, however, point out that the state- 
ment of May 16 does not make Grouping compulsory. 
It leaves the decision to the elected representatives 
of the Provinces concerned sitting together in Sections. 
The only provision which is made is that the represen- 
tatives of certain Provinces should meet in Sections 
so that they can decide whether or not they wish to 
form Groups.’ 


Thus the principle which was emphasised again was 
that Grouping was not compulsory and in regard to 
Sections a certain procedure was indicated. This proce- 
dure was not clear and could be interpreted in more 
than one way and in any event a point of procedure 
could not override a basic principle. We pointed out 
that the right interpretation should be one which did no 
violence to that principle. 


Further, in order to smooth the way to the co- 
operation of all concerned in the working of the pro- 
posed scheme we not only made it clear that we were 
prepared to go into the Sections, but also we suggested 
that if our interpretation was not accepted we would 
be agreeable to reference on this point to the Federal 
Court. 
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It is well-known that the proposal in regard to 
Grouping affected injuriously two Provinces especially, 
namely, Assam and the N.-W. F. P., as well as the 
Sikhs in the Punjab. Their representatives expressed 
their strong disapproval of this proposal. In a letter 
to the Secretary of State dated 25th May, 1946, 
Master Tara Singh gave expression to the anxiety and 
apprehensions of the Sikhs and asked for clarification 
in regard to certain matters. The Secretary of State 
sent an answer to this letter on June 1, 1946, in the 
course of which he said: ‘I have considered care- 
fully the detailed points you raise at the end of your 
letter. I fear the Mission cannot issue any additions to, 
or interpretation of the statement.’ 


In spite of this explicit statement, the British 
Government have, on December 6, issued a statement 
which is both an addition to and an interpretation of 
the Statement of May 16, 1946. They have done so 
after more than six and a half months, during which 
period many developments have taken place as a 
consequence of the original statement. Throughout 
this period the position of the Congress was made 
repeatedly clear to the British Government or their 
representatives, and it was with full knowledge of 
this position that the British Government took subse- 
quent steps in furtherance of the Cabinet Mission’s 
proposals. That position was in conformity with the 
basic principles laid down in the statement of May 
16, 1946, which statement the Congress had accepted 


in its entirety. 


In spite of.. . assurances to the effect that no 
addition to, or interpretations of, the statement of 
May 16, 1946, were going to be made, the British 
Government have now issued a statement which 
clearly, in several respects, goes beyond the original 


How 
Grouping 
affected 
Assam, 
N.W.F.P. 
and Sikhs 
in the 
Punjab 


Statement of 
December 6 
‘roes 
beyond the 
original 
statement” 
of Cabinet 
Mission. 


British 
interven- 
tion has 
created 

a new 
situation. 


Question of 
reference 
to Federal 
Court 


266 INDIAN CONSTITUTIONAL DOCUMENTS 


statement, on the basis of which progress has been 
made till now. 


The Working Committee deeply regret that the 
British Government should have acted in a manner 
which has not been in keeping with their own assur- 
ance, and which has created suspicion in the minds 
of large numbers of people in India. For some time 
past the attitude of the British Government and 
their representatives in India has been such as to 
add to the difficulties and complexities of the situa- 
tion in the country. Their present intervention long 
after the members of the Constituent Assembly had 
been elected has created a new situation which is full 
of peril for the future. Because of this, the Work- 
ing Committee have given anxious and prolonged 
thought to it. 


* * * * 


In their statement of December 6, 1946, the 
British Government, in giving their interpretation of 
a doubtful point of procedure, have referred to it as 
a ‘fundamental point and suggested that the Consti- 
tuent Assembly may refer it to the Federal Court at 
a very early date. Subsequent statements made on be- 
half of the British Government have made it clear that 
they are not prepared to accept the decision of this 
Court should it go against their own interpretation. On 
behalf of the Muslim League also it has been stated 
that they will not be bound by the decision of the 
Federal Court, and a demand for partition of India, 
which is a negation of the Cabinet Mission’s scheme, 
continues to be put forward. 


While the Congress has always been wiling to 
agree to a reference to the Federal Court, any refer- 
ence now, when none of the other parties are prepared 
to join in it or to accept it, and one of them does not 
even accept the basis of the scheme, becomes totally 
uncalled for and unbecoming, and unsuited to the 
dignity of either the Congress or the Federal Court, 
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By their repeated statements, British statesmen have 
xuled this out. 


The Working Committee are still of opinion that 
the interpretation put by the British Government in 
regard to the method of voting in the Sections is not 
in conformity with provincial autonomy, which is one 
-of the fundamental bases of the scheme proposed in the 
Statement of May 16. 


WI. Resolution of Muslim League Working 
Committee, January 31, 1947. 


By their statement of December 6, H. M. G. 
admitted that the interpretation which the Muslim League 
had always put on paragraphs 19 (v) and 19 (viii) of 
the Cabinet Mission’s statement of May 16 was the 
correct one and accorded with the intention of the 
«Cabinet Mission and H. M. G. 


By that statement it was also proved that the 
Congress, on the other hand, had ‘put forward a 
different view’ and, therefore, had not accepted what 
H. M. G. themselves described as ‘this fundamental 
point’, namely, that decision in the Sections, includ- 
‘ing questions relating to the framing of the Constitu- 
tions of Provinces included in each Group, ‘should, 
fin the absence of agreement to the contrary, be taken 
by a simple majority vote of the representatives in 
tthe Sections’. 


* * * * 


The situation created by the issue of this state- 
ment by H. M. G. is that the onus of taking the next 
‘step fell on the Congress and it was called upon : 


l. To accept honestly and unequivocally the 
correct interpretation of paragraphs 19 (v) and 
19 (viii) of the Cabinet Mission’s statement of May 
16, which interpretation has been already accepted 
‘by the Muslim League, or to refer the point to the 
Federal Court; 
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2. To reaffirm that it has accepted the procedure. 
for the settling of other questions or interpretations that 
might arise, so that the decision should accord with the 
basic and fundamental principles of the scheme of May 
16, 1946, namely, that either side could refer such 
questions to the Federal Court whose decisions would 
be binding on all concerned ; and 


3. To postpone the session of the Constituent 
Assembly which had been called for December 9, 1946, 
pending settlement of the dispute over the fundamental 
points of principle and procedure which had been, 
brought to the fore by the statement of December 6,. 
and the correct interpretation of which the Congress 
has not accepted, as was made clear in that statement, 
there being no prospect of success for the Constituent 
Assembly without such agreement, particularly on the 
part of the Congress. 


The Working Committee of the All-India Muslim 
League regret to note that the Congress has reacted 
to the situation created by the statement of December 
6 in a manner which shows that it is determined to 
adhere to its own views and interpretations of the 
fundamental provisions in the Cabinet Mission’s 
statement of May 16, which militate against the: 
clearly expressed intentions and interpretations of the 
authors of that statement as well as of H. M. G. as æ 
whole and which destroy the very basis on which the 
constitutional plan set forth in that statement has 
been drawn up. 


By its resolution of December 22 the Congress: 
Working Committee rejected the suggestion that the 
point in dispute should be referred to the Federal Court: 
if the Congress did not accept ‘this reaffirmation of the 
intention of the Cabinet Mission’... . 


The A. I. C. C., by its resolution passed or 
January 6, purported ‘to agree to advise action in 
accordance with the interpretation of the British 
Government in regard to the procedure to be 
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followed in the Sections’, about which there never 
was any doubt in the mind of any sane and honest 
person, but it immediately added the following 
qualifying clauses : 


‘It must be clearly understood, however, that 
this must not involve any compulsion on a Province 
and that the rights of the Sikhs in the Punjab should 
not be jeopardized. In the event of any attempt 
at such compulsion, a Province or part of a Province 
has the right to take such action as may be deemed 
necessary in order to give effect to the wishes of 
the people concerned. The future course of action will 
depend upon the developments that take place and 
the A. I. C. C., therefore, directs the Working Com- 
mittee to advise upon it, whenever circumstances so 
require, keeping in view the basic principle of provincial 
autonomy.’ 


These qualifying clauses . . . confer the 
sight of veto within the Section on ‘a Province’ and 
what is more absurd, on a part of ‘a Province’ as 
well as on the Sikhs in the Punjab, and, therefore, 
they completely nullify the advice or so-called 
‘acceptance’ by the Congress of the December 6 
statement, and this A. I. C. C. resolution is no more 
than a dishonest trick and jugglery of words by which 
the Congress has again attempted to deceive the British 
Government, the Muslim League, and public opinion in 
-general. 


The question at issue was a very simple one. 
“What was required was a straight and honest answer 
and not these evasions, equivocations,, and camou- 
flage from one of the two major contracting parties 
to the questions whether the Congress honestly and 
sincerely agreed to the proposals of May 16 as 
clarified by H. M. G. on December 6, 1946, and 
whether it was prepared to honourably abide by them 
.and carry out the letter and spirit of the proposals 
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which were put before the two major parties by the 
British Government, who were merely acting as mediators 
as, unfortunately, the two major parties had failed to 
come to any agreement at Simla and the conference at 
Simla had broken down. 


Of the second point in H. M. G.’s statement of 
December 6, namely, the procedure whereby either 
side could refer other questions of interpretation to- 
the Federal Court, the resolution of the A. I. C. C. 
makes no mention, but the mover of the resolution,. 
Pandit Nehru, on being questioned on the second day 
of the A I. C. Cs deliberations as to whether the 
Congress had agreed to this procedure, categorically 
answered in the negative and declared: ‘.... I should 
like to make it perfectly clear that we are giving no 
assurance about any references in regard to any other 
matters to the Federal Court... .We are not going 
to commit ourselves at the present moment to any” 
reference to the Federal Court or to any other’ 
authority” ... 


With regard to the third point, namely, that if a. 
Constitution comes to be framed by a Constituent 
Assembly in which ‘a large section of the Indian popu- 
lation has not been represented’, such a Constitution 
would not be forced upon any ‘unwilling parts of the- 
country’, the A. I. C. C. resolution, in paragraph 3,. 
completely distorts the meaning and application of 
this principle and makes this an excuse to instigate a 
section of the population of Assam, the N.-W.F.P., 
the Sikhs and even Baluchistan, to revolt against deci- 
sions that might be taken by the relevant Sections 
sitting as a whole and by a simple majority vote. Im 
the opinion of the Working Committee of the All- 
India Muslim League the subsequent decision of the 
Assam Provincial Congress not to abide by the proce- 
dure laid down for Sections and its reiteration that 
‘the Constitution for ‘Assam shall be framed by her 
own representatives only’ is a direct result of this: 
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instigation and is a step taken by Assam Congressmen 
in collusion with the all-India leaders of the Congress.’ 


The Constituent Assembly met on December 9 
and subsequent dates and thereafter on January 20 
and subsequent dates and has already taken deci- 
sions of vital character, so far as it is known to the 
public; and as some of the sittings were held in 
camera it is very difficult to get correct information 
as to what other resolutions it has passed or what 
decisions it has already taken. It has passed a 
resolution, known as the independent sovereign re- 
public resolution, laying down the objectives. It 
is not only a proclamation of India as an independent 
sovereign republic but it lays down fundamentals of 
the Constitution as was admitted by Pandit Nehru, 
the mover of the resolution. It is a very vital resolu- 
tion. It lays down the essentials of the next Consti- 
tution ; several things which are mentioned there are 
fundamentals of the Constitution. It speaks of a 
Republic or Union, functions and powers vested in the 
Union or as are inherent or implied in the Union and 
resulting therefrom, and talks of present boundaries, 
States and present authorities, the residuary powers, 
powers being derived from the people, minority rights 
and fundamental rights. These are undoubtedly 
fundamentals of the Constitution and they are beyond 
the limit of the powers and the terms of the scheme 


1 The London Times observed on February 4, 1947, “The 
Resolution passed by the Congress Party Working Com- 
mittee (7) on January 6 signified only a grudging and quali- 
fied acceptance of the British Government’s finding.. . but 
il was ah acceptance. The reservation, exempting provinces 
from ‘compulsion’ and safeguarding Sikh rights in the Punjab, 
however ill-advised in view of League susceptibilities, was 
a plain invitation to Mr. Jinnah and his supporters to give 
Assam, the Frontier Province and the Sikhs some kind of 
assurances as they were demanding for themselves... The 
League Working Committee lamentably failed to grasp this 
opportunity,” 

2 Document No. 37. 
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of the Cabinet Mission’s statement of May 16 and the 
resolution is therefore illegal, ultra vires and not com- 
petent to the Constituent Assembly to adopt. 


Next, it has appointed several committees and has 
proceeded to elect an Advisory Committee, referred to 
in paragraph 20 of the statement of the Cabinet 
Mission and the Viceroy, on the rights of citizens, 
minorities, Tribal and Excluded Areas. Further it has 
appointed a Steering Committee and various other 
committees!, and as some of the decisions have been 
taken in camera? it is very difficult to say what resolu- 
tions it has passed or decisions it has taken. It has 
also passed the rules of procedure and assumed control 
of Sections by means of these rules for which there 
is no warrant or justification, particularly rule 63 which 
runs as follows : 


‘l. The Assembly shall, before finally settling 
the Union Constitution, give an opportunity to the 
several Provinces and States through their Legisla- 
tures to formulate, within such time as it may fix, 
their views upon the resolutions of the Assembly out- 
lining the main features of the Constitution or, if the 
Assembly so decides, upon the preliminary draft of 
the Constitution’. 





1In these Committees seats to which League members were 
entitled were left vacant 


2? With reference to this statement the Secretariat of the 
Constituent Assembly issued the following Press communique 
on February 4, 1947 : ‘ 


“.... the Constituent Assembly has passed no secret 
resolution and taken no secret decision. On two occasions 
the Assembly resolved itself into a Committee of the whole 
House sitting m camera and discussed the rules of procedure 
and the budget, this procedure being adopied in order to 
facilitate the freedom and informality of discussion neces- 
sitated by these particular subjects. Thereafter the Com- 
mittee assembled in public session and took decisions therein 
which are public property No other subject was discussed 
nor any decision taken in these ‘in camera’ meetings,” 
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‘2. Before the Constitution of any Province is 
finally settled or the decision to set up a Group Con- 
stitution for the Section in which the Province is includ- 
ed is finally taken, an opportunity shall be given to the 
Province concerned through its Legislature to for- 
mulate, within such time as may be fixed for the 
purpose, its views (a) upon the resolution outlining 
the main features of the Constitution or, if the majo- 
“rity of the representatives of the Province in the 
Assembly so desire, upon the preliminary draft of such 
Constitution, and (b) upon the preliminary decision 
of the Section concerned as to whether a Group Con- 
stitution shall be set up for the Provinces included in 
the Section and, if so, with what Provincial subjects 
the Group should deal’. 


And lastly, it has also appointed a committee to 
define the scope of the Union subjects, whereas the 
position was made quite clear, immediately after the 
statement of May 16 was issued, by the Secretary of 
State for India in his broadcast and by Sir Stafford 
Cripps at his Press Conference where he read out an 
explanatory statement. Both of them stated in the 
clearest possible terms the time and manner in which 
the Group Constitutions were to be formed by the Sec- 
tions concerned before the Union Constitution was 
taken up. 


The Secretary of State said: ‘After a pre- 
liminary meeting in common, these representatives 
of the Provinces will divide themselves up into three 
Sections. These Sections will decide upon Provin- 
cial and Group matters. Subsequently they will 


reunite to decide upon the Constitution for the 
Union’. 


Sir Stafford Cripps at his Press conference said: 
“So the three Sections will formulate the Provincial 
and Group Constitutions and when that is done they 
will work together with the States’ representatives to 
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make the Union’ Constitution. That is the final phase, 
and the Union is strictly confined to three subjects.’ 


It is clear from the above that the Constituent 
Assembly, in which only the Congress Party is repre- 
sented, has taken decisions on principles and proce- 
dure, some of which exceed the limitations imposed 
by the Statement of May 16 on the Constituent 
Assembly’s functions and powers, at the preliminary 
stage and which further impinge upon the powers and 
functions of the Sections. By taking these decisions in 
the Constituent Assembly and by appointing a com- 
mittee consisting of individuals chosen by the Congress, 
the Congress has already converted that truncated 
Assembly into a rump and something totally different 
from what the Cabinet Mission’s statement had 
provided for. 


In view of these facts and circumstances the 
Working Committee of the Muslim League is definitely 
of opinion that the Congress, by rejecting this final 
appeal of H. M. G. to accept the correct interpreta- 
tion of the fundamental procedure of the Cabinet 
Mission’s statement of May 16, and by having 
already, by the resolutions and decisions taken in two 
sessions, converted the Constituent Assembly into a 
body of its own conception, has destroyed all funda- 
mentals of the statement of May 16 and every possi- 
bility of compromise on the basis of the Cabinet 
Mission’s constitutional plan. The Working Committee 
accordingly calls upon H. M. G. to decide that the con- 
Stitutional plan formulated by the Cabinet Mission, 
as announced on May 16, has failed because the Con- 
gress after all these months of efforts has not accepted 
the statement of May 16, nor have the Sikhs, nor the 
Scheduled Castes! 


1This is an absolutely incorrect statement. AU repre- 
sentatives of the Scheduled Castes elected to the Constituent 
Assembly were at this time participating in its proceedings. 
Even Dr. Ambedkar, who claimed to be the leader of tho 
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The Working Committee of the Muslim League 
is, therefore, emphatically of opinion that the elec- 
tions to, and thereafter the summoning of the Consti- 
tuent Assembly, in spite of strong protests and most 
emphatic objections on the part of the League, were 
ab initio void, invalid and illegal! as not only the 
major parties had not accepted the statement but 
even the Sikhs and the Scheduled Castes had also not 
done so and that the continuation of the Constituent 
Assembly and its proceedings and decisions are ultra 
vires, invalid, and illegal and it should be forthwith 
dissolved’. 


37. THE ‘OBJECTIVES RESOLUTION’ OF 
CONSTITUENT ASSEMBLY 


This Constituent Assembly declares its firm and 
solemn resolve to proclaim India as an Independent 
Sovereign Republic and to draw up for her future 
governance a Constitution: 


Scheduled Castes opposed to the Congress, and whose 
follower Mr. J. N Mandal was nominated by Mr. Jinnah to 
represent the League in the Interim Government, joined the 
Constituent Assembly and declared that he preferred a strong 
Centre. 

The London Z'imes observed on February 4, 1947, 
“Though predominantly under the Congress Party influence 
the Constituent Assembly is neither a party caucus nor 
exclusively Hindu; non-Muslim minorities are well 
represented ”’ 


1 Mahatma Gandhi said on February 3, 1947, “If the 
elections and proceedings were illegal, the legality should be 
challenged in a court of law. Otherwise the charge had no 
meaning.” 


2The London Times observed on Fébruary 4, 1947. 

. it was highly preposterous for the Karachi meeting 
to call upon the British Government for a declaration that 
the Cabinet Mission plan has failed and to demand the 
dissolution of the Constituent Assembly. The plan has not 
failed. It still offers one hope of evolving an Indian 
Constitution... .” 
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Wherein the territories that now comprise 
British India, the territories that now form the 
Indian States, and such other parts of India as are 
outside British India and the States as well as such 
other territories as are willing to be constituted into. 
the Independent Sovereign India, shall be a Union of 
them all; and 


"Wherein the said territories, whether with their 
present boundaries or with such others as may be 
determined by the Constituent Assembly and thereafter 
according to the law of the Constitution, shall 
possess and retain the status of autonomous Units, 
together with residuary powers, and exercise all 
powers and functions of government and administra- 
tion, save and except such powers and functions as are 
vested in or assigned to the ‘Union, or as are 
inherent or implied in the Union or resulting therefrom ; 
and 


Wherein all power and authority of the Sovereign 
Independent India, its constituent parts and organs 
of government, are derived from the people; and 


Wherein shall be guaranteed and secured to all the 
people of India justice, social, economic and political: 
equality of status, of opportunity, and before the law: 
freedom of, thought, expression, belief, faith, worship, 
vocation, association and action, subject to law and 
public morality; and 


Wherein adequate safeguard shall be provided for 
minorities, backward and tribal areas, and depressed and 
other backward classes; and 


Whereby shall be maintained the integrity of the 
territory of the Republic and its sovereign rights on 
land, sea and air according to justice and the law of 
civilised nations; and 


This ancient land attain its rightful and honoured 
place in the world and make its full and willing 


. 
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contribution to the promotion of world peace and the 
welfare of mankind.’ 


38. MR. ATTLLEE’S STATEMENT, HOUSE OF 
COMMONS, FEBRUARY 20, 1947. 


l. It has long been the policy of successive 
British Governments to work towards the realisation 
of self-government in India. In pursuance of this 
policy, an increasing measure of responsibility has been 
devolved on Indians, and to-day the civil administra- 
tion and the Indian armed forces rely to a very large 
extent on Indian civilians and officers. In the constitu- 
tional field, the Acts of 1919 and 1935 passed by the 
British Parliament each represented a substantial transfer 
of political power. In 1940 the Coalition Govern- 
ment recognised the principle that Indians should them- 
selves frame a new Constitution for a fully auto- 
nomous India, and in the offer of 1942 they invited 
them to set up a Constituent Assembly for this purpose 
as soon as the War was over, 


2. His Majesty’s Government believe this policy 
to have been right and in accordance with sound demo- 
cratic principles. Since they came into Office, they have 
done their utmost to carry it forward to its fulfilment. 
The declaration of the Prime Minister of the 15th 
March last, which met with general approval in Par- 
liament and the country, made it clear that it was for 
the Indian people themselves to choose their future 
status and Constitution and that in the opinion of 
His Majesty’s Government the time had come for 
responsibility for the government of India to pass into 
Indian hands. 


1The resolution was moved by Pandit Nehru on December 
13, 1946. It was carried amidst acclamation on January 22, 
1947. It forms the basis of the Preamble to the present Con- 
stitution of India. 
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3. The Cabinet Mission which was sent to India 
last year spent over three months in consultation with 
Indian leaders in order to help them to agree upon a 
method for determining the future Constitution of India, 
so that the transfer of power might be smoothly and 
rapidly effected. It was only when it seemed clear that 
without some initiative from the Cabinet Mission agree- 
ment was unlikely to be reached that they put forward 
proposals themselves. 


4. These proposals, made public in May last, 
envisaged that the future Constitution of India should 
be settled by a Constituent Assembly composed, in the 
manner suggested therein, of representatives of all com- 
munities and interests in British India and of the Indian 
States. 


5. Since the return of the Mission, an Interim 
Government has been set up at the Centre composed - 
of the political leaders of the major communities, exer- 
cising wide powers within the existing Constitution. 
In all the Provinces Indian Governments responsible to 
Legislature are in office. 


6. It is with great regret that His Majesty’s 
Government find that there are still differences 
among Indien parties which are preventing the 
Constituent Assembly from functioning as it was 
intended that it should. It is of the essence of the 


plan that the Assembly should be fully representa- 
tive. 


7. His Majesty’s Government desire to hand over 
their responsibility to authorities established by a Con- 
stitution approved by all parties in India in accordance 
with the Cabinet Mission’s plan. But unfortunately 
there is at present no clear prospect that such a Con- 
stitution and such authorities will emerge. The pre- 
sent state of uncertainty is fraught with danger and 
cannot be indefinitely prolonged. His Majesty’s 
Government wish to make it clear that it is their definite 
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intention to take necessary steps to effect the transference 
of power to responsible Indian hands by a date not 
later than June, 1948. 


8. This great sub-continent now containing 
over four hundred million people has for the last 
century enjoyed peace and security as a part of the 
British Commonwealth and Empire. Continued ,peace 
and security are more than ever necessary to-day if 
the full possibilities of economic development are to 
be realised and a higher standard of life attained by 
the Indian people. 


9, His Majesty’s Government are anxious to 
hand over their responsibilities to a Government which, 
resting on the sure foundation of the support of 
the people, is capable of maintaining peace and admini- 
stering India with justice and efficiency. It is, there- 
fore, essential -that all parties should sink their 
differences in order that they may be ready to shoulder 
the great responsibilities which will come upon 
them next year. 


10. After months of hard work by the Cabinet 
Mission a great measure of agreement was obtained 
as to the method by which a Constitution should be 
worked out. This was embodied in Their statement 
of May last. His Majesty’s Government there agreed 
to recommend to Parliament a Constitution worked 
out in accordance with the proposals made therein 
by a fully representative Constituent Assembly. But 
if it should appear that such a Constitution will not 
have been worked out by a fully representative 
Assembly before the time mentioned in Paragraph 7, 
His Majesty’s Government will have to consider to 
whom the power of the Central Government in 
British India should be handed over, on due date, 
whether as a whole to some form of Central Govern- 
ment for British India, or in some areas to the exist- 
ing Provincial Governments, or in such other way as 
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may seem most reasonable and in the best interests 
of the Indian people. 


1l. Although the final transfer of authority may 
not take place until June, 1948, preparatory measures 
must be put in hand in advance. It is important that 
the efficiency of the civil administration should be main- 
tained and that the defence of India should be 
fully provided for. But inevitably, as the process of 
transfer proceeds, it will become progressively more 
difficult to carry out to the letter all the provisions of 
the Government of India Act, 1935. Legislation will 
be introduced in due course to give effect to the final 
transfer of power. 


12, In regard to the Indian States, as was expli- 
citly stated by the Cabinet Mission, His Majesty’s 
Government do not intend to hand over their powers 
and obligations under Paramountcy to any Government 
in British India. It is not intended to bring Para- 
mountcy, as a system, to a conclusion earlier 
than the date of the final transfer of power, but it 
is contemplated that for the intervening period the 
relations of the Crown with individual States may be 
adjusted by agreement. 


13. His Majesty’s Government will negotiate agree- 
ments in regarl to matters arising out of the transfer 
of power with representatives of those to whom they 
propose to transfer power. 


14. His Majesty’s Government believe that British 
commercial and industrial interests in India can look 
forward to a fair field for their enterprise under 
the new conditions. The commercial connection 
between India and the United Kingdom has been long 
and friendly and will continue to be to their mutual 
advantage. 


_ 15. His Majesty’s Government cannot conclude 
this statement without expressing on behalf of the 
people of this country their goodwill and good wishes 
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towards the people of India as they go forward to 
this final stage in their achievement of self-govern- 
ment. It will be the wish of everyone in these Islands 
that, notwithstanding constitutional changes, the associa- 
tion of the British and Indian peoples should not 
be brought to an end; and they will wish to continue 
to do all that is in their power to further the well-being 
of India. i 


16. The House will wish to know of an announce- 
ment which is being made public to-day. Field- 
Marshal the Right Honourable Viscount Wavell was 
appointed Viceroy in 1943, after having held high 
military command in the Middle East, South-East 
Asia and India with notable distinction since the 
beginning of the War. It was agreed that this 
should be a war-time appointment. Lord Wavell 
has discharged this high office during this very difficult 
period with devotion and a high sense of duty. 
It has, however, seemed that the opening of a new 
and final phase in India is an appropriate time to ter- 
minate this war appointment. His Majesty has been 
pleased to approve, as successor to Lord Wavell, the 
appointment of Admiral the Viscount Mountbatten, who 
will be entrusted with the task of transferring to 
Indian hands responsibility for the government of 
British India in a manner that will best ensure 
the future happiness and prosperity of India. The 
change of office will take place during March. The 
House will be glad to hear that His Majesty has been 
pleased to approve the conferment of an Earldom on 
Viscount Wavell. 


39. RESOLUTION OF CONGRESS WORKING 
COMMITTEE, MARCH 6-8, 1947. 


The Working Committee welcome the declaration 
made on behalf of the British Government of their 
definite intention to transfer power finally by a date 
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not later than June 1948 and to take steps to that 
end im advance. 


The transfer of power, in order to be smooth, 
should be preceded by the recognition in practice of 
the Interim Government as a Dominion Government 
with effective control over the Services and adminis- 
tration, and the Viceroy and Governor-General 
functioning as the constitutional head of the Govern- 
ment. The Central Government must necessarily 
function as a Cabinet with full authority and respon- 
sibility. Any other arrangement is incompatible with 
good government and is peculiarly dangerous during 
a transitional period full of political and economic 
crisis. 


The Congress has already expressed its acceptance 
of the British Cabinet Mission’s scheme of May 16, 
1946, and has further accepted the interpreta- 
tions put upon it by the British Cabinet on 
December 6, 1946. In accordance therewith, the 
Constituent Assembly has been functioning and has 
appointed various committees to carry on its work. 
It has become all the more essential now to expedite 
this work so that the Constitution for an Indian Union 
and its constituent units should be finally prepared and 
given effect t6 well within the stated period to facilitate 
the final transfer of power. 


The Working Committee welcome the decision of 
a number of States to join the Constituent Assembly 
and trust that all the States and their peoples will be 
effectively represented in this task of making a Con- 
stitution for an Indian Union. The Committee invite 
afresh the representatives of the Muslim League, who 
have been’ elected to the Constituent Assembly, to join 
in this historic undertaking’. 


The work of the Constituent Assembly is essen- 
tially voluntary. - The Working Committee have fre- 


1The League did not respond to this invitation. 
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quently stated that there can or should be no compul- 
sion in the making of a Constitution for India. It is 
the fear of compulsion or coercion that has given rise 
to distrust and suspicion and conflict. If this fear goes, 
as it must, it will be easy to determine India’s future 
.so as to safeguard the rights, of all communities and 
give equal opportunities to all. It has been made clear 
that the Constitution framed by the Constituent 
Assembly will apply only to those areas which accept 
it. It must also be understood that any Province 
.or part of a Province which accepts the Constitution 
and desires to join the Union cannot be prevented from 
doing so. Thus there must be no compulsion either 
way, and the people will themselves decide their future. 
This peaceful and co-operative method is the only 
way to make democratic decisions with the maximum 
of consent. 


40. THE MOUNTBATTEN PLAN, JUNE 3, 1947. 


l. On February 20th, 1947, His Majesty’s Gov- 
ernment announced their intention of transferring 
power in British India to Indian hands by June, 1948. 
His Majesty’s Government had hoped that it would 
be possible for the major parties to cosoperate in the 
‘working out of the Cabinet Mission’s Plan of 
_May 16, 1946, and evolve for India a Constitution 
acceptable to all concerned. This hope has not been 
fulfilled. 


2. The majority of the representatives of the 
Provinces of Madras, Bombay, the United Provinces, 
Bihar, Central Provinces and Berar, Assam, Orissa 
and the North-West Frontier Province, and the repre- 
sentatives of Delhi, Ajmer-Merwara and Coorg have 
already made progress in the task of evolving a new 
‘Constitution. On the other hand, the Muslim 
‘League Party, including in it a majority of the repre- 
sentatives of Bengal, the Punjab and Sind as also the 
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representative of British Baluchistan, have decided not 
to participate in the Constituent Assembly. 


3. It has always been the desire of His. 
Majesty’s Government that power should be trans- 
ferred in accordance with the wishes of the Indian 


people themselves. This task would have been 
greatly facilitated if there had been agreement 
among the Indian political parties. In the absence’ 


of such an agreement, the task of devising a method 
by which the wishes of the Indian people can be 
ascertained has devolved on His Majesty’s Govern- 
ment, After full consultation with political leaders in 
India, His Majesty’s Government have decided to 
adopt for this purpose the plan set out below. His 
Majesty’s Government wish to make it clear that they 
have no intention of attempting to frame any ultimate 
Constitution for India; this is a matter for the Indians 
themselves. Nor is there anything in this plan to pre- 


clude negotiations between communities for a united 
India. 


4. It is not the intention of His Majesty’s 
Government to interrupt the work of the existing 
Constituent Assembly. Now that provision is made: 
for certain Provinces specified below, His Majesty’s. 
Government trust that, as a consequence of this 
announcement, the Muslim League representatives of 
those Provinces, a majority of whose representatives 
are already participating in it, will now take their 
due share in its labours. At the same time, it is clear 
that any Constitution framed by this Assembly cannot 
apply to those parts of the country which are un- 
willing to accept it. His Majesty’s Government are 
satisfied that the procedure outlined below embodies the: 
best practical method of ascertaining the wishes of the 
people of such areas on the issue whether their con— 
Stitution is to be framed: 
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(a) in the existing Constituent Assembly; or 


(b) in a new and separate Constituent Assembly 
consisting of the representatives of those areas which 
decide not to participate in the existing Constituent 
_Assembly. When this has been done, it will be possible 
to determine the authority or authorities to whom power 
„should be transferred. 


5. The Provincial Legislative Assemblies of 
Bengal and the Punjab (excluding the European 
members) will therefore each be asked to meet in 
two parts, one representing the Muslim-majority 
districts and the other the rest of the Province. For 
the purpose of determining the population of districts, 
the 1941 census figures will be taken as authoritative. 
The Muslim-majority districts in these two Pro- 
"vinces are set out in the Appendix to this announce- 
ment. 


6. The members of the two parts of each Legis- 
lative Assembly sitting separately will be empowered to 
vote whether or not the Province should be partitioned. 
If a simple majority of either part decides in favour 
-of partition, division will take place and arrangements 
will be made accordingly. 


7. Before the question as to partition is decided, 
it is desirable that the representatives of each part 
Should know in advance which Constituent Assembly 
the Province as a whole would join in the event of 
the two parts subsequently deciding to remain united. 
Therefore, if any member of either Legislative Assembly 
‘so demands, there shall be held a meeting of all 
members of the Legislative Assembly (other than Euro- 
peans) at which a decision will be taken on the issue 
as to which Constituent Assembly the Province as a 


whole would join if it were decided by the two parts to 
remain united. 


8. In the event of partition being decided upon, 
seach part of the Legislative Assembly will, on behalf 
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of the areas they represent, decide which of the alter— 
natives in para 4 above to adopt. 


9. For the immediate purpose of deciding on 
the issue of partition, the members of the Legislative 
Assemblies of Bengal and the Punjab will sit in two 
parts according to Muslim-majority districts (as 
laid down in the Appendix) and non-Muslim- 
majority districts. This is only a preliminary step of 
a purely temporary nature as it is evident that for 
the purposes of a final partition of these Provinces a 
detailed investigation of boundary questions will be- 
needed ; and as soon as a decision involving partition 
has been taken for either Province, a Boundary Com- 
mission will be set up by the Governor-General, the 
membership and terms of reference of which will’ 
be settled in consultation with those concerned’. It 
will be instructed to demarcate the boundaries of the’ 
two parts of the Punjab on the basis of ascertaining 
the contiguous majority areas of Muslims and non- 
Muslims. It will also be instructed to take into: 
account other factors. Similar instructions will be 
given to the Bengal Boundary Commission. Until the 
report of a Boundary Commission has been put into 
effect, the provisional boundaries indicated in the: 
Appendix will be used. 


10. The Legislative Assembly of Sind (excluding 
the European members) will, at a special meeting also- 
take its own decision on the alternatives in para 4 
above. 


11. The position of the N.-W.F.P. is exceptional. 
Two of the three representatives of this Province are 
already participating in the existing Constituent 
Assembly. But it is clear, in view of its geographical 
situation, and other considerations, that if the whole 
or any part of the Punjab decides not- to join the 


i 1 Two Boundary Commissions werg set up for the two Pro- 
vinces, Sir Cyril Radcliffe being the Chairman of both. 
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existing Constituent Assembly, it will be necessary 
to give the N.-W.F.P. an opportunity to reconsider its 
position. Accordingly, in such an event, a referendum 
will be made to the electors of the present Legislative 
Assembly in the N.-W.F.P. to choose which of the 
alternatives. mentioned in para 4 above they wish to 
adopt. The referendum will be held under the aegis of 
the Governor-General and in consultation with the Pro- 
vincial Government. 


12. British Baluchistan has elected a member 
but he has not taken his seat in the existing Constituent 
Assembly. In view of its geographical situation, 
this Province will also be given an opportunity to 
reconsider its position and to choose which of the alter- 
natives in para 4 above to adopt. H. E. the Governor- 
General is examining how this can most appropriately 
be done. 


13. Though Assam is predominantly a non- 
Muslim Province, the district of Sylhet which is 
contiguous to Bengal is predominantly Muslim. 
There has been a demand that, in the event of the 
partition of Bengal, Sylhet should be amalgamated with 
the Muslim part of Bengal. Accordingly, if it is 
decided that Bengal should be partitioned, a referendum 
will be held in Sylhet district under the aegis of the 
Governor-General and in consultation with the Assam 
Provincial Government to decide whether the dis- 
trict of Sylhet should continue to form part of the 
Assam Province or should be amalgamated with the 
new Province of Eastern Bengal, if that Province 
agrees. If the referendum results in favour of amalga- 
mation with Eastern Bengal, a Boundary Commission 
with terms of reference similar to those for the 
Punjab and Bengal will be set up to demarcate the 
Muslim-majority areas of Sylhet district and contigu- 
ous Muslim-majority areas of adjoining districts, 
which will then be transferred to Eastern Bengal. 
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The rest of the Assam Province will in any case con- 
tinue to participate in the proceedings of the existing 
Constituent Assembly. 


14. If it is decided that Bengal and the Punjab 
should be partitioned, it will be necessary to hold fresh 
elections to choose their representatives on the scale 
of one for every million of population according to the 
principle contained in the Cabinet Mission’s Plan of 
May 16th, 1946. Similar elections will also have to 
be held for Sylhet in the event of its being decided 
that this district should form part of East Bengal. The 
number of representatives to which each area would be 
entitled is as follows:— 


Province General Muslims Sikhs Total 
Sylhet District ... 1 2 Nil 3 
West Bengal ... 15 4 Nil 19 
East Bengal ... 12 29 Nil 41 
West Punjab... 3 12 2 17 
East Punjab... 6 4 2 12 


15. In accordance with the mandates given to them, 
the representatives of the various areas will either join 
the existing Constituent Assembly or form the new Con- 
stituent Assembly. 


e 
16. Negotiations will have to be initiated as soon 
as possible on administrative consequences of any parti- 
tion that may have been decided upon 


(a) between the representatives of the respective 
successor authorities about all subjects now 
dealt with by the Central Government 
including Defence, Finance and Communica- 
tions ; 


(b) between different successor authorities and 


His Majesty’s Government for treaties in 


regard to matters arising out of the transfer 
of power ; 
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(c) in the case of Provinces that may be 
partitioned, as to administration of all 
Provincial subjects, such as the division 
of assets and liabilities, the police and 
other Services, the High Courts, provincial 
institutions, etc. 


17. Agreement with tribes of the North-West 
Frontier of India will have to be negotiated by the 
appropriate successor authority. 


18. His Majesty’s Government wish to make it 
clear that the decisions announced above relate only 
to British India and that their policy towards Indian 
States contained in the Cabinet Mission Memoran- 
dum of May 12th, 1946, remains unchanged. 

19. In order that the successor authorities may 
have time to prepare themselves to take over power, 
it is important that all the above processes should be 
completed as quickly as possible. To avoid delay, the 
different Provinces or parts of Provinces will proceed 
independently as far as practicable within the condi- 
tions of this Plan. The existing Constituent Assembly 
and the new Constituent Assembly (if formed) will 
proceed to frame Constitutions for their respective 
territories; they will of course be free tp frame their 
own rules. 

20. The major political parties have repeatedly 
emphasised their desire that there should be the 
earliest possible transfer of power in India. With 
this desire His Majesty’s Government are in full 
sympathy, and they are willing to anticipate the date 
June 1948 for the handing over of power by the set- 
ting up of an independent Indian Government or 
Governments at an even earlier date. Accordingly, 
as the most expeditious, and indeed the only practi- 
cable way of meeting this desire, His Majesty’s Gov- 
ernment propose to introduce legislation during the 
current session for the transfer of power this year 
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on a Dominion Status basis to one or two successor 
authorities according to the decisions taken as a 
result of this announcement. This will be without 
prejudice to the right of the Indian Constituent 
Assemblies to decide in due course whether or not the 
part of India in respect of which they have authority 
will remain within the British Commonwealth, 


21. H. E. the Governor-General will from time 
to time make such further announcements as may be 
necessary in regard to procedure or any other matters 
for carrying out the above arrangements. 


Appendix 


Muslim-majority districts of the Punjab and 
Bengal according to 1941 census. 
1. Punjab. 


Lahore Division: Gujranwala, Gurdas 
Lahore, Sheikhpura, Sialkot, l = 


l Rawalpindi Division: Attock, Gujrat, Jhelum, 
Mianwali, Rawalpindi, Shahpur, 


Multan Division: Dera Ghazi Khan, Jhang, 
Lyallpur, Montgomery, Multan, Muzaffargarh. 
2. Bengal. 


Chittagong Division: Chittagong, Noakhali, 
Tipperah. 


Dacca Division: Bakarganj, Dacca, Faridpur 
Mymensingh. 


? 


Presidency .Division: Jessore, Murshidabad 
Nadia. 


Rajshahi Division: Bogra, Dinajpur, Malda, 
Pabna, Rajshahi, Rangpur. 
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41. BROADCAST SPEECH OF LORD 
MOUNTBATTEN,! JUNE 3, 1947. 


Since my arrival in India at the end of March I 
have spent almost every day in consultation with as 
many of the leaders and representatives of as many 
communities and interests as possible. 


* * + 


My first course, in all my discussions, was there- 
fore to urge the political leaders to accept unre- 
servedly the Cabinet Mission Plan of 16th May, 
1946. In my opinion that Plan provides the best 
arrangement that can be devised to meet the interests 
of all the communities of India. To my great regret 
it has been impossible to obtain agreement either on 
the Cabinet Mission Plan, or on any other plan that 
would preserve the unity of India. But there can 
be no question of coercing any large areas, in which 
one community has a majority, to live against their 
will under a Government in which another commu- 
nity has a majority. And the only alternative to 
coercion is partition. 


But when the Muslim League demanded the 
partition of India, Congress used the same arguments 
for demanding, in that event, the partition of certain 
Provinces: To my mind this argument is unassail- 
able. In fact, neither side proved willing to leave a 
substantial area in which their community have a 
majority under the Government of the other. I am, 
of course, just as much opposed to the partition of 
Provinces as I am to the partition of India herself 
and for the same basic reasons. 


For just as I feel there is an Indian conscious- 
ness Which should transcend communal differences, so 


1 Viceroy and Governor-General of India from March 
to August 14, 1947. Governor-General of Dominion of India 
from August 15, 1947. 
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I feel there is a Punjabi and Bengali consciousness 
which has evoked a loyalty to their Provinces. 

And so I felt it was essential that the people of 
India themselves should decide this question of 
partition. 

The procedure for enabling them to decide it for 
themselves, whether they want the British to hand 
over power to one or two Governments, is set out in 
the statement which will be read to you. But there 
are one or two points on which I should like to add 


a note of explanation. 


It was necessary in order to ascertain the will of 
the people of the Punjab, Bengal and part of Assam 
to lay down boundaries between the Muslim-majority 
areas and the remaining areas but I warit to make 
it clear that the ultimate boundaries will be settled 
by a Boundary Commission and will almost certainly 
not be identical with those which have been provi- 
sionally adopted. 


We have given careful consideration to the posi- 
tion of the Sikhs. This valiant community forms 
about an eighth of the population of the Punjab, but 
they are so distributed that any partition of this 
Province will inevitably divide them. All of us who 
have the good of the Sikh community at heart are 
very sorry to think that partition of the Punjab, 
which they themselves desire, cannot avoid splitting 
them to a greater or lesser extent. The exact degree 
of the split will be left to the Boundary Commissitn 
on which they will of course be represented. 


The whole Plan may not be perfect; but like all 
plans, its success will depend on the spirit of goodwill 
with which it is carried out. I have always felt that 
once it was decided in what way to transfer power 
the transfer should take place at the earliest possible 
moment, but the dilemma was that if we waited until 
a constitutional set-up for all India was agreed, we 
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should have to wait a long time, particularly if parti- 
tion were decided on, whereas if we handed over 
power before the Constituent Assemblies had finished 
their work we should leave the country without a 
Constitution. The solution to this dilemma, which I 
put forward, is that His Majesty’s Government 
should transfer power now to one or two Govern- 
ments of British India, each having Dominion Status 
as soon as the necessary arrangements can be made. 
This I hope will be within the next few months. I 
am glad to announce that His Majesty’s Government 
have accepted this proposal and are already having 
legislation prepared for introduction in Parliament 
this session. As a result of these decisions the special 
function of the India Office will no longer have to be 
carried out, and some other machinery will be set up 
to conduct future relations between His Majesty’s 
Government and India. 


I wish to emphasise that this legislation will not 
impose any restriction on the power of India as a 
whole, or of the two States if there is partition, to 
deside in the future their relationship to each other 
and to other member-States of the British Common- 
wealth. 


42. BROADCAST SPEECH OF PANDIT 

NEHRU, JUNE 3, 1947. 

Friends and Comrades, nearly nine months ago, 
soon after my assumption of office I spoke to you 
from this place. I told you then that we are on the 
march and the goal has still to be reached. There 
were many difficulties and obstacles on the way and 
our journey’s end might not be near, for that end 
was not the assumption of office in the Government of 
India but the achievement of the full independence 
of India and the establishment of a co-operative 
commonwealth in which all will be equal sharers in 
opportunity and in all things that give meaning and 
value to life. 
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Nine months have passed, months of sore trial 
and difficulty, of anxiety and something even of 
heartbreak. Yet looking back at this period with 
its suffering and sorrow for our people there is much 
on the credit side also, for India has advanced 
nationally and internationally and is respected to- 
day in the councils of the world. 

In the domestic sphere something substantial has 
been achieved though the burden on the common man 
still continues to be terribly heavy and millions lack 
food and cloth and other necessaries of life. Many 
vast schemes of development are nearly ready and 
yet it is true that most of our dreams about the brave 


things we are going to accomplish have still to be 
realised. 


You know well the difficulties which the country 
had to face, economic, political and communal. These 
months have been full of tragedy for millions and 
the burden on those who have the governance of the 
country in their hands has been great indeed. My 
mind is heavy with the thought of the sufferings of 
our people in the areas of disturbance, the thousands 
who are dead and those, especially our womenfolk, 
who have suffered agony worse than death. To their 
families and to the innumerable people who have 
been uprooted from their homes and rendered desti- 
tutes I offer my deepest sympathy and assurance 
that we shall do all in our power to bring relief. We 
must see to it that such tragedies do not happen 
again. 

_ At no time have we lost faith in the great destiny 
of India which takes shape even though with travail 
and suffering. My great regret has been that during 
this period, owing to excess of work, I have been 
unable to visit the numerous towns and villages of 
India, as I used to do, to meet my people and to 
learn about their troubles at first-hand. 
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To-day I am speaking to you on another historic 
occasion when a vital change affecting the future of 
India is proposed. You have just heard an announce- 
ment on behalf of the British Government. This 
announcement lays down a procedure for self-deter- 
mination in certain areas of India. It envisages on 
the one hand the possibility of these areas seceding 
from India; on the other, it promises a big advance 
towards complete independence. Such a big change 
must have the full concurrence of the people before 
effect can be given’ to it, for it must always be 
remembered that the future of India can only be 
decided by the people of India, and not by any out- 
side authority, however friendly. 

These proposals will be placed soon before the 
representative assemblies of the people for considera- 
tion. But meanwhile, the sands of time run out and 
decisions cannot await the normal course of events. 
So whilé we must necessarily abide by what the 
people finally decide we had to come to certain deci- 
sions ourselves and to recommend them to the people 
for acceptance. We have, therefore, decided to 
accept these proposals and to recommend to our 
larger committees that they do likewise. It is with 
no joy in my heart that I commend these proposals 

_to you, though I have no doubt in my mind that it 
is the right course. For generations we have dreamt 
and struggled for a free, independent and united 
India. The proposal to allow certain parts to secede 
if they so will is painful for any of us to contemplate. 
Nevertheless I am convinced that our present deci- 
sion is the right one even from the larger viewpoint. 
The United India that we have laboured for was not 
one of compulsion and of coercion but a free and 
willing association of a free people. It may be that 
in this way we shall reach that united India sooner 
than otherwise and then we shall have a stronger 
and more secure foundation. 
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We little men are serving a great cause, but 
because the cause is great something of that greatness 
falls upon us also. Mighty forces are at work in the 
world to-day and in India, and I have no doubt that 
we are ushering in a period of greatness for India. 
The India of geography, of history and tradition, the 
India of minds and hearts, cannot change. 


On this historic occasion each one of us must 
pray that he might be guided aright in the services 
of his motherland and humanity at large. We stand 
on a watershed dividing the past from the future. 
Let us bury that past in so far as it is bad and forget 
all bitterness and recriminations; let there be modera- 
tion in speech and in writing; let there be strength 
and perseverence in adherence to the cause and the 
ideals we have at heart. Let us face the future not 
with easy optimism or any complacency or weakness 
but with confidence and firm faith in India. 


There kas been violence, shameful, degrading and 
revolting violence, in various parts of the country. 
This must end. We are determined to end it. We 
must make it clear that political ends are not to be 
achieved by methods of violence, now or in future. 


On this eve of great changes in India we have 
to make a fresh start with clear vision and firm mind, 
with steadfastness and tolerance and with a stout 
heart. We shall not wish ill of anyone but think of 
every Indian as our brother and comrade. The good 
of four hundred millions of Indians must be our sup- 
reme objective. We shall seek to build anew our 
relations with England on a friendly and co-operative 


basis forgetting the past which has leaned so heavily 
on us. 


I should like to express on this occasion my deep 
appreciation of the labours of the Viceroy, Lord 
Mountbatten, since his arrival here at a critical į junc- 
ture in our history. 
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Inevitably, on every occasion of crises and diffi- 
culties we think of our great leader Mahatma Gandhi 
who has led us unfalteringly for over a generation 
through darkness and sorrow to the threshold of our 
freedom. To him we once again pay our homage. 
His blessings and wise counsel will happily be with 
us in the momentous years to come as always. 

With a firm faith in our future I appeal to you 
to co-operate in the great task ahead and to march 
together to the haven of freedom for all in India. 


Jai Hind. 


43. MR. JINNAH’S BROADCAST SPEECH, 
JUNE 3, 1947. 


I am glad that I am afforded the opportunity to 
speak to you directly through this radio from Delhi. 
This is the first time, I believe, that a non-official 
has been afforded an opportunity to address the 
peoples through the medium of this powerful instru- 
ment, direct to the peoples on political matters. It 
augurs well. And I hope in the future I shall have 
greater facilities to enable me to voice my views and 
opinion which will reach directly to you life-warm 
rather than in the cold print of the newspapers. 

The statement of His Majesty’s Government 
embodying the Plan for transfer of power to the 
peoples of India has already been broadcast and will 
be released to the press to be published in India and 


abroad to-morrow morning. It gives the outlines of 


the Plan for us to give it our most earnest consi- 
deration. We have to examine it coolly, calmly and 
dispassionately. We must remember that we have to 
take momentous decisions and handle grave issues 
facing us in the solution of the complex political 
problem of this great sub-continent inhabited by 400 
million people. The world has no parallel of the 
most onerous and most difficult task which we have 
to perform. 
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Great responsibilities lie particularly on the 
shoulders of Indian leaders. Therefore, we must 
galvanise and concentrate all our energies to see that 
transfer of power is effected in peaceful and orderly 
manner. I must earnestly appeal to every commu- 
nity and particularly to Muslim India to maintain 
peace and order. We must examine the Plan, its 
letter and spirit and come to our conclusions apd 
take our decisions. I pray to God that at this eriti- 
cal moment He may guide us and enable us to dis- 
charge our responsibilities in a wise and statesmanlike 
manner having regard to the sum toto or the Plan 
as a whole. 

It is clear that the Plan does not meet in some 
important respects our point of view; and we cannot 
say or feel that we are satisfied or agree with some 
of the matters dealt with by the Plan. It is for us 
now to consider whether the Plan as presented to 
us by H. M. G. should be accepted by us as a compro- 
mise or a settlement. On this point I do not wish 
to pre-judge the decisions of the Council of the All- 
India Muslim League which has been summoned to 
meet on Monday, June 9; and the final decision can 
only be taken by that Council according to our 
constitution, precedents and practice. But so far as 
I have been able to gather, on the whole I find the 
reaction in the Muslim League circles in Delhi has 
been hopeful. Of course, the Plan has got to be very 
carefully examined in its pros and cons before a final 
decision can be taken. 

I must say that I feel that the Viceroy has 
battled against various forces very bravely and the 
impression that he has left in my mind is that he was 
actuated by a high sense of fairness and impartiality. 
It is up to us now to make his task less difficult and 
help him as far as it lies in our power in order that 
he may fulfil his mission of transferring power to 
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the peoples of India in a peaceful and orderly 
manner. 


Now, the Plan that has been broadcast already 
makes it clear in paragraph 11 that referendum will 
be made to the electorates of the present Legislative 
Assembly in N.-W.F.P. who will choose which of the 
alternatives in paragraph 4 they wish to adopt; and 
the referendum will be held under the aegis of the 
Governor-General in consultation with the Provincial 
Government. Hence it is clear that the verdict and 
the mandate of the people of the Frontier Province 
will be obtained as to whether they want to join the 
Pakistan Constituent Assembly or the Hindustan 
Constituent Assembly. In these circumstances, I 
request the provincial Muslim League of the Frontier 
to withdraw the movement of peaceful civil disobe- 
dience which they had perforce to resort to; and I 
call upon all the leaders of the Muslim League and 
Mussalmans generally to organise our people to face 
this referendum with hope and courage and I feel 
confident that the people of the Frontier’ will give 
their verdict by a solid vote to join the Pakistan 
Constituent Assembly. 

I cannot but express my appreciation of the 
sufferings and sacrifices made by 4ll classes of 
Mussalmans and particularly- the great part that the 
women of the Frontier played in the fight for our civil 
liberties. Without apportioning blame, and this is 
hardly the moment to do so, I deeply sympathise 
with all those who have suffered, those who died, and 
whose properties were subjected to destruction, and 
I fervently hope that the Frontier will go through this 
referendum in a peaceful manner and it should be the 
anxiety of everyone to obtain a fair, free and true 
verdict of the people. Once again, I most earnestly 
appeal to all to maintain peace and order. Pakistan 
Zindabad. 
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THE INDIAN INDEPENDENCE ACT, JULY, 
1947. 


An Act to make provision for the setting up in 
India of two independent Dominions, to substitute 
other provisions for certain provisions of the Govern- 
ment of India Act, 1935, which apply outside those 
Dominions, and to provide for other matters con- 
sequential on or connected with the setting up of 
those Dominions. — 

Be it enacted by the King’s Most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority 
of the same, as follows: 

1. The New Dominions. 


(1) As from the 15th day of August, 1947, two 
independent Dominions shall be set up in India, to be 
known respectively as India and Pakistan. 

(2) The said Dominions are hereafter in this 
Act referred to as “the new Dominions” and the said 
15th day of August is hereafter in this Act referred 
to as “the appointed day.” 

2. Territories of the New Dominions. 


(1) Subject to the provisions of sub-sections 
(3) and (4) of this section, the territories of India 
shall be the territories under the sovereignty of His 
Majesty which, immediately before the appointed 
day, were included in British India execpt the terri- 
tories which under sub-section (2) of this section are 
to be the territories of Pakistan. 

(2) Subject to the provisions of sub-sections 
(3) and (4) of this section, the territories of Pakistan 
shall be (a) the territories which, on the appointed 
day, are included in the Provinces of East Bengal 
snd West Punjab, as constituted under the two 
following sections; (b) the territories which, at the 
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date of the passing of this Act, are included in the 
Province of Sind and the Chief Commissioner’s 
Province of British Baluchistan; and (c) if, whether 
before or after the passing of this Act but before the 
appointed day, the Governor-General declares that 
the majority of the valid votes cast in the referendum 
which, at the date of the passing of this Act, is being 
or has recently been held in that behalf under his 
authority in the North-West Frontier Province are 
in favour of representatives of that Province taking 
part in the Constituent Assembly of Pakistan, the 
territories which, at the date of the passing of this 
Act, are included in that Province. 

.(3) Nothing in this section shall prevent any area 
being at any time included in or excluded from either 
of the new Dominions, so, however, that—(a) no 
area, not forming part of the territories specified in 
sub-section (1) or, as the case may be, sub-section (2), 
of this section shall be included in either Dominion 
without the consent of that Dominion; and (b) no 
area which forms part of the territories specified in 
the said sub-section (1) or, as the case may be the 
said sub-section(2) or which has after the appointed 
day been included in either Dominion, shall be ex- 
cluded from that Dominion without fhe consent of 
that Dominion. 

(4) Without prejudice to the generality of the 
provisions of sub-section (3) of this section, nothing 
in this section shall be construed as preventing the 
accession of Indian States to either of the new 
Dominions. 

8. Bengal and Assam 

(1) As from the appointed day— (a) the Pro- 
vince of Bengal, as constituted under the Government 
of India Act, 1935, shall cease to exist; and (b) 
there shall be constituted in lieu thereof two new 
Provinces, to be known respectively as East Bengal 
and West Bengal. 
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(2) If, whether before or after the passing of 
this Act, but before the appointed day, the Governor- 
General declares that the majority of the valid votes 
cast in the referendum which, at the date of the 
passing of this Act, is being or has recently been held 
in that behalf under his authority in the district of 
Sylhet are in favour of that district forming part of 
the new Province of East Bengal then, as from that 
day, a part of the Province of Assam shall, in accord- 
ance with the provisions of sub-section (3) of this 
section, form part of the new Province of East Bengal. 


(3) The boundaries of the new Provinces afore- 
said and, in the event mentioned in sub-section (2) 
of this section, the boundaries after the appointed 
day of the Province of Assam, shall be such as may 
be determined, whether before or after the appointed 
day, by the award of a Boundary Commission 
appointed or to be appointed by the Governor- 
General in that behalf, but until the boundaries are 
so determined, 

(a) the Bengal Districts specified in the First 
Schedule to this Act, together with, in the event 
mentioned in sub-section (2) of this section, the 
Assam district of Sylhet, shall be treated as the terri- 
tories which are to be comprised in the new Province 
of East Bengal; (b) the remainder of the territories 
comprised at the date of the passing of this Act in 
the Province of Bengal shall be treated as the terri- 
tories which are to be comprised in the new Province 
of West Bengal; and (c) in the event mentioned in 
sub-section (2) of this section the district of Sylhet 
shall be excluded from the Province of Assam. 

(4) In this section, the expression “award” 
means, in relation to a Boundary Commission, the 
decision of the Chairman of that Commission con- 


tained in his report to the Governor-General at the 
conclusion of the Commission’s proceedings. 
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4. The Punjab. 


(1) As from the appointed day (a) the Pro- 
vince of the Punjab, as constituted under the 
Government of India Act, 1935, shall cease to exist; 
and (b) there shall be constituted two new Provinces, 
to be known respectively as West Punjab and East 
Punjab. 

(2) The boundaries of the said new Provinces 
shall be such as may be determined, whether before 
or after the appointed day, by the award of a Boun- 
dary Commission appointed or to be appointed by 
the Governpr-General in that behalf, but until the 
boundaries are so determined (a) the districts 
specified in the Second Schedule to this Act shall be 
treated as the territories to be comprised in the new 
Province of West Punjab; and (b) the remainder of 
the territories comprised at the date of the passing 
of this Act in the Province of the Punjab shall be 
treated as the territories which are to be comprised 
in the new Province of East Punjab. 

(3) In this section, the expression “award” 
means, in relation to a Boundary Commission, the 
decision of the Chairman of that Commission con- 
tained in his report to the Governor-General at the 
conclusion of the Commission’s procegdings. 


5. The Governor-General of the new Dominions. 


For each of the new Dominions, there shall be a 
Governor-General who shall be appointed by His 
Majesty and shall represent His Majesty for the 
purpose of the government of the Dominion: 

Provided that, unless and until provision to the 
contrary is made by a law of the Legislature of either 
of the new Dominions, the same person may be 
Governor-General of both the new Dominions. 

6. Legislation for the new Dominions. 


(1) The Legislature of each of the new Domi- 
nions shall have full power to make laws for that 
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Dominion, including laws having extra-territorial 


‘operation. 


(2) No law and no provision of any law made 
by the Legislature of either of the new Dominions 
shall be void or inoperative on the ground that it is 
repugnant to the law of England, or to the provisions 
of this or any existing or future Act of Parliament of 
the United Kingdom, or to any order, rule or regula- 
tion made under any such Act, and the powers of the 
Legislature of each Dominion include the power to 
repeal or amend any such Act, order, rule or regula- 
tion in so far as it is part of the law of the ‘Dominion. 

(3) The Governor-General of each of the new 
Dominions shall have full power to assent in His. 
Mujesty’s name to any law of the Legislature of that 
Dominion and so much of any Act as relates to the 
disallowance of laws by His Majesty or the reserva- 
tion of laws for the signification of His Majesty’s. 
pleasure thereon or the suspension of the operation 
of laws until the signification of His Majesty’s plea-- 
sure thereon shall not apply to laws of the Legisla-’ 
ture of either of the new Dominions. 

(4) No Act of Parliament of the United King- 
dom passed on or after the appointed day shall 
extend, or be deemed to extend, to either of the new 
Dominions as part of the law of that Dominion 
unless it is extended thereto by a law of the Legisla-- 
ture of the Dominion. 

(5) No order in Council made on or after the 
appointed day under any Act passed before the appoin- 
ted day, and no order, rule or other instrument. 
made on or after the appointed day under any such: 
Act by any United Kingdom Minister or other: 
authority, shall extend, or be deemed to extend, to 
either of the new Dominions as part of the law of 
that Dominion. 

(6) The power referred to in sub-section (1) of 
this section extends to the making of laws limiting- 
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for the future the powers of the Legislature of the 
Dominion. 


7. Consequences of the setting up of the new 
Dominions. 


(1) As from the appointed day (a) His Majesty’s 
Government in the United Kingdom have no responsibi- 
lity as respects the government of any of the territories 
which, immediately before that day, were included in 
British India ; 


(b) the suzerainty of His Majesty over the Indian 
States lapses, and with it, all treaties and agreements 
in force at the date of the passing of this Act between 
His Majesty and the rulers of Indian States, all func- 
tions exercisable by His Majesty at that date with 
respect to Indian States, all obligations of His Majesty 
existing at that date towards Indian States or the 
rulers thereof, and all powers, rights, authority or juris- 
diciion exercisable by His Majesty at that date in or 
in relation to Indian States by treaty, grant, usage, 
sufferance or otherwise; and 


tc) there lapse also any treaties or agreements in 
force at the date of the passing of this Act between His 
Majesty and any persons having authority in the tribal 
areas, any obligations of His Majesty existing at that 
date to any such persons or with respect to the tribal 
areas, and all powers, rights, authority or jurisdiction 
exercisable at that date by His Majesty in or in rela- 
tion to the tribal areas by treaty, grant, usage, suffer- 
ance or otherwise: 


Provided that, notwithstanding anything in para- 
graph (b) or paragraph (c} of this sub-section, effect 
shall, as nearly as may be, continue to be given to 
the provisions of any such agreement as is therein re- 
ferred to which relate to customs, transit and commu- 
nications, posts and telegraphs, or other like matters, 
until the provisions in question are denounced by the 
ruler of the Indian State or person having 
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authority in the tribal areas on the one hand, or by 
the Dominion or Province or other part thereof con- 
cerned on the other hand, or are superseded by subse- 
quent agreements. 


(2) The assent of the Parliament of the United 
Kingdom is hereby given to the omission from the 
Royal Style and Titles of the words “Jndiae impera- 
tor” and the words “Emperor of India” and to the issue 
by His Majesty for that purpose of His Royal Proclama- 
tion under the Great Seal of the Realm. 


8, Temporary provision as to government of 
each of the new Dominions. 


(1) In the case of each of the new Dominions, the 
powers of the Legislature of the Dominion shall, for 
the purpose of making provision as to the constitution 
of the Dominion, be exercisable in the first instance by 
the Constituent Assembly of that Dominion, and refer- 
ences in this Act to the Legislature of the Dominion 
shall be construed accordingly. 


(2) Except in so far as other provision is made 
by or ih accordance with a law made by the Consti- 
tuent Assembly of the Dominion under sub-section 
(1) of this Section, each of the new Dominions and all 
Provinces and other parts thereof shall be governed as 
nearly as may be in accordance with the Government 
of India Act, 1935; and the provisions of that Act, 
and of the Orders-in-Council, rules and other instru- 
ments made thereunder, shall, so far as applicable, and 
subject to any express provisions of this Act, and with 
such omissions, additions, adaptations and modifications 
as may be specified in orders of the Governor-General 
under the next succeeding section, have effect ac- 
cordingly: 


Provided that (a) the said provisions shall apply 
in relation to each of the new Dominions and nothing 
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in this sub-section shall be construed as continuing 
on or after the appointed day any Central Govern- 
ment or Legislature common to both the new Domi- 
nions; (b) nothing in this sub-section . shall be 
construed as continuing in force on or after the 
appointed day any form of conirol by His Majesty’s 
Government in the United Kingdom over the affairs 
of the new Dominions or of any Province or other 
part thereof; (c) so much of the said provisions as 
requires the Governor-General or any Governor to act 
in his discretion or exercise his individual judgement 
as respects any matter shall cease to have effect as 
from the appointed day ; (d) as from the appointed day, 
no Provincial Bill shall be reserved under the Govern- 
ment of India Act, 1935, for the signification of His 
Majesty’s pleasure, and no Provincial Act shall be dis- 
allowed by His Majesty thereunder ; and (e) the powers 
of the Federal Legislature or Indian Legislature under 
that Act as in force in relation to each Dominion, 
shall, in the first instance, be exercisable by the Con- 
stituent Assembly of the Dominion in addition to the 
powers exercisable by that Assembly under sub-section 
(i) of this section. 


(3) Any provision of the Government of India Act, 
1935, which, as applied to either of the new Dominions 
by sub-section (2) of this section and chesorders therein 
referred to, operates to limit the power of the Legisla- 
ture of that Dominion shall, unless and until other 
provision is made by or in accordance with a law 
made by the Constituent Assembly of the Dominion in 
accordance with the provisions of sub-section (l) of 
this section, have the like effect as a law of the Legis- 
lature of the Dominion limiting for the future the powers 
of that Legislature. 


9. Orders for bringing this Act into force. 


(1) The Governor-General shall by order make 
such provision as appears to him to be necessary or 
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expedient (a) for bringing the provisions of this Act 
into effective operation; (b) for dividing between the 
new Dominions, and between the new Provinces, to 
be constituted under this Act, the powers, rights, pro- 
perty, duties and liabilities of the Governor-General]-in- 
Council or, as the case may be, of the relevant 
Provinces which, under this Act, are to cease to exist; 
(c) for making omissions from, additions to, and adapta- 
tions and modifications of, the Government of India 
Act, 1935, and the Orders-in-Council, rules and other 
instruments made thereunder, in their application to 
the separate new Dominions; (d) for removing diffi- 
culties arising in connection with the transition to 
the provisions of this Act; (e) for authorising 
the -carrying on of the business of the Governor- 
General-in-Council between the passing of this 
Act and the appointed day otherwise than in accord- 
ance with the provisions in that behalf of the 
Ninth Schedule to the Government of India Act, 
1935; (f) for enabling agreements to be entered into, 
and other acts done, on behalf of either of the new 
Dominions before the appointed day; (g) for autho- 
rising the continued carrying on for the time being 
on behalf of the new Dominions, or on behalf of any 
two or more of the said new Provinces, of services 
and activities previously carried on on behalf of 
British India as a whole or on behalf of the former 
Provinces which those new Provinces represent; (h) 
for regulating the monetary system and any matters 
pertaining to the Reserve Bank of India; and (Q 
so far as it appears necessary or expedient in connec- 
tion with any of the matters aforesaid, for varying 
the constitution, powers or jurisdiction of any Legislature, 
court or other authority in the new Dominions 
and creating new Legislatures, courts or other autho- 
tities therein. 


(2) The powers conferred by this section on the 
Governor-General shall, in relation to their respective 
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Provinces, be exercisable also by the Governors of the 
Provinces which under this Act are to cease to exist; 
and those powers shall, for the purposes of the Govern- 
ment of India Act, 1935, be deemed to be matters as 
tespects which the Governors are, under that Act, to 
exercise their individual judgement. 


(3) This section shall be deemed to have had effect 
as from the third day of June, 1947, and any order 
of the Governor-General or any Governor made on or 
after that date as to any matter shall have effect accord- 
ingly, and any order made under this section may be 
made so as to be retrospective to any date not earlier 
than the said third day of June: 


Provided that no person shall be deemed to be 
guilty of an offence by reason of so much of any such 
order as makes any provision thereof retrospective to 
any date before the making thereof. 


(4) Any orders made under this section, whether 
before or after the appointed day, shall have effect 
(a) up to the appointed day, in British India; (b) on 
and after the appointed day, in the new Dominion or 
Dominions concerned; and (c) outside British India, 
or as the case may be, outside the new Dominion or 
Dominions concerned, to such extent, whether before, 
on or after the appointed day, as a law of the Legis- 
lature of the Dominion or Dominions concerned would 
have on or after the appointed day, but shall, in the 
case of each of the Dominions, be subject to the same 
powers of repeal and amendment as laws of the Legisla- 
ture of that Dominion. 


(5) No order shall be made under this section, by 
the Governor of any Province, after the appointed day, 
or, by the Governor-General, after the 31st day of 
March, 1948. or such earlier date as may be determined, 
in the case of either Dominion, by any law of the Legis- 
lature of that Dominion. 
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(6) If it appears that a part of the Province of 
Assam is, on the appointed day, to become part of the 
new Province of East Bengal, the preceding provisions 
of this section shall have effect as if under this Act 
the Province cf Assam was to cease to exist on the 
appointed day and be reconstituted on that day as a 
new Province. 


10. Secretary of State’s Services, etc. 


(1) The provisions of this Act keeping in force pro- 
visions of the Government of India Act, 1935, shall 
not continue in force the provisions of that Act relating 
to appointments to the Civil Service of, and civil posts 
under, the Crown in India by the Secretary of State, 
or the provisions of that Act relating to the reservation 
of posts. 


(2) Every person who (a) having been appointed 
by the Secretary of State or Secretary of State in 
Council to a Civil Service of the Crown in India 
continues on and after the appointed day to serve 
under the Government of either of the new Domi- 
nions or of any Province or part thereof; or (b) having 
been appointed by His Majesty before the appointed 
day to be a judge of the Federal Court or of any 
Court which is a High Court within the mean- 
ing of the Government of India Act, 1935, con- 
tinues on and after the appointed day to serve 
as a judge in either of the new Dominions, shall be 
entitled to receive from the Governments of the Domi- 
nions and Provinces or parts which he is from time 
to time serving, or, as the case may be, which are 
served by the courts in which he is from time to time 
a judge, the same conditions of service as respects 
remuneration, leave and pension, and the same rights 
as respects disciplinary matter or as the case may be, 
as respects the tenure of his office, or rights as similar 
thereto as changed circumstances may permit, as that 
person was entitled to immediately before the appointed 
day. 
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(3) Nothing in this Act shall be construed as 
enabling the rights and liabilities of any person with 
respect to the family pension funds vested in Commis- 
sioners under section 273 of the Government of India 
Act, 1935, to be governed otherwise than by Orders- 
in-Council made (whether before or after the passing of 
this Act or the appointed day) by His Majesty-in-Council 
and rules made (whether before or after the passing 
of this Act or the appointed day) by a Secretary of 
State or such other Minister of the Crown as may be 
designated in that behalf by Order-in-Council under 
the Ministers of the Crown (Transfer of Functions) Act, 
1946. 

11. Indian armed forces. 


(1) The orders to be made by the Governor- 
General under the preceding provisions of this Act shall 
make provision for the division of the Indian armed 
forces of His Majesty between the new Domi- 
nions, and for the command and governance of those 
forces until the division is completed. 


(2) As from the appointed day, while any 
member of His Majesty’s forces, other than His 
Majesty’s Indian forces, is attached to or serving with 
any of His Majesty’s Indian forces (a) he shall, subject 
to any provision to the contrary made by a law of 
the Legislature of the Dominion or Dominions concerned 
or by any order of the Governor-General under the 
preceding provisions of this Act, have, in relation to 
the Indian forces in question, the powers of com- 
mand and punishment appropriate to his rank and 
functions ; but (b) nothing in any enactment in force 
at the date of the passing of this Act shall render him 
subject in any way to the law governing the Indian 
forces in question. 


12. British Forces in India. 


(1) Nothing in this Act affects the jurisdiction or 
authority of His Majesty’s Government in the United 
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Kingdom, or of the Admiralty, the Army Coun- 
cil, or the Air Council or of any other United 
Kingdom authority, in relation to any of His 
Majesty’s forces which may, on or after the 
appointed day, be in either of the new Dominions 
or elsewhere in the territories which, before the 
appointed day, were included in India, not being 
Indian forces. 


(2) In its application in relation to His Majesty’s 
military forces, other than Indian forces, the 
Army Act shall have effect on or after the 
appointed day (a) as if His Majesty’s Indian forces 
were not included in the expressions “the forces”, 
“His Majesty’s forces’ and “the regular forces’; and 
(b) subject to the further modifications specified in 
Parts (I) and (II) of the Third Schedule to this 
Act. 


(3) Subject to the provisions of sub-section 
(2) of this section, and to any provisions of any 
law of the Legislature of the Dominion concerned, 
all civil authorities in the new Dominions, and, sub- 
ject as aforesaid and subject also to the provisions 
of the last preceding section, all service authorities 
in the new Dominions shall, in those Dominions and 
in the other ¢erritories which were included in India 
before the appointed day, perform in relation to His 
Majesty’s military forces, not being Indian forces, 
the same functions as were, before the appointed 
day, performed by them, or by the authorities 
corresponding to them, whether by virtue of the Army 
Act or otherwise, and the matters for which provision 
is to be made by orders of the Governor-General 
under the preceding provisions of this Act shall 
include the facilitating of the withdrawal from the 
new Dominions and other territories aforesaid of 
His Majesty’s military forces, not being Indian 
forces. 


INDIAN CONSTITUTIONAL DOCUMENTS 313 


(4) The provisions of sub-sections (2) and (3) 
of this section shall apply in relation to the air 
forces of His Majesty, not being Indian air forces, 
as they apply in relation to His Majesty’s military 
forces, subject, however, to the necessary adapta- 
tions, and, in particular, as if (a) for the references 
to the Army Act there were substituted references to 
the Air Force Act; and (b) for the reference to 
Part (II) of the Third Schedule to this Act there 
were substituted a reference to Part (III) of that 
Schedule. 


13. Naval Forces. 


(1) In the application of the Naval Discipline Act 
to His Majesty’s Naval Forces, other than Indian Naval 
Forces, references to His Majesty’s Navy and His 
Majesty’s ships shall not, as from the appointed day, 
include references to His Majesty’s Indian Navy or the 
ships thereof. 


(2) In the application of the Naval Discipline 
Act by virtue of any law made in India before the 
appointed day to Indian Naval Forces, references to 
His Majesty’s Navy and His Majesty’s ships shall, as 
from the appointed day, be deemed to be, and to be 
only, references to His Majesty’s Indian Navy and the 
ships thereof. 


(3) In Section 90 (B) of the Naval Discipline Act 
(which, in certain cases, subjects officers and men of 
the Royal Navy and Royal Marines to the law and 
customs of the ships and naval forces of other parts 
of His Majesty’s dominions) the words “or of India” 
shall be repealed as from the appointed day, wherever 
those words occur. 


` e 
14. Provisions as to the Secretary of State and the 
Auditor of Indian Home Accounts. 


(1) A Secretary of State, or such other Minister 
of the Crown as may be designated in that behalf by 


Air Forces 
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Order-in-Council under the Ministers of the Crown 
(Transfer of Functions) Act, 1946, is hereby authorised 
to continue for the time being the performance, on 
behalf of whatever Government or Governments may 
be concerned, of functions as to the making 

Functions of payments and other matters similar to the functions 

e iar which, up to the appointed day, the Secretary of 

= State was performing on behalf of Governments 
constituted or continued under the Government of India 
Act, 1935. 


(2) The functions referred to in sub-section (1) of 
this section include functions as respects the manage- 
ment of, and the making of payments in respect of, 
Government debt, and any enactments relating to such 
debt shall have effect accordingly: 


Provided that nothing in this sub-section shall be 
construed as continuing in force so much of any enact- 
ment as empowers the Secretary of State to contract 
Sterling loans on behalf of any such Government as 
aforesaid or as applying to the Government of either 
of the new Dominions the prohibition imposed on the 
Governor-General-in-Council by section 315 of the Gov- 
ernment of India Act, 1935, as respects the contracting 
of sterling loans. 


(3) As from the appointed day, there shall not 
Abolition be any such Advisers of the Secretary of State as are 
of Advisers : . š 
Gf Peria provided for by section 278 of the Government of India 
of State Act, 1935, and that section, and any provisions of that 
Act which require the Secretary of State to obtain the 
concurrence of his Advisers, are hereby repealed as 
from that day. 


(4) The Auditor of Indian Home Accounts is 
hereby authorised to continue for the time being to 
exercise his functions as respects the accounts of the 
Secretary of State or any such other Minister of the 
Crown as is mentioned in sub-section (1) of this sec- 
tion, both in respect of activities before, and in respect 
of activities after, the appointed day, in the same manner 
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as nearly as may be as he would have done if this Act 
had not passed. 


15. Legal proceedings by and against the 
Secretary of State. 


(1) Notwithstanding any thing in this Act, and 
in particular, notwithstanding any of the provisions of 
the last preceding section, any provision of any enact- 
ment which, but for the passing of this Act, would 
-authorise legal proceedings to be taken, in India or 
elsewhere, by or against the Secretary of State in respect 
-of any right or liability of India or any part of India 
-shall cease to have effect on the appointed day, and 
any legal proceedings pending by virtue of any such 
-provision on the appointed day shall, by virtue of this 
Act, abate on the appointed day, so far as the Secretary 
of State is concerned. 


(2) Subject to the provisions of this sub-section, 
any legal proceedings which, but for the passing 
of this Act, could have been brought by or against 
the Secretary of State in respect of any right 
or liability of India, or any part of India, shall instead 
‘be brought (a) in the case of proceedings in the 
United Kingdom, by or against the High Commis- 
sioner; (b) in the case of other proceedings, by or 
-against such person as may be designated by order 
of the Governor-General under the “preceding provi- 
sions of this Act or otherwise by the law of the new 
Dominion concerned, and any legal proceedings by or 
against the Secretary of State in respect of any 
‘such right or liability as aforesaid which are pending 
immediately before the appointed day shall be 
-continued by or against the High Commissioner or, 
as the case may be, the person designated as afore- 
“said: 

Provided that, at any time after the appointed 
day, the right conferred by this sub-section to bring 
or continue proceedings may, whether the proceed- 
ings are by, or are against, the High Commissioner 
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or person designated as aforesaid, be withdrawn by æ 
law of the Legislature of either of the new Dominions. 
so far as the Dominion is concerned, and any such law 
may operate as respects proceedings pending at the date 
of the passing of the law. 


(3) In this section, the expression “The High 
Commissioner” means, in relation to each of the new 
Dominions, any such officer as may for the time 
being be authorised to perform in the United King- 
dom, in relation to that Dominion, functions similar to 
those performed before the appointed day, in relatiomr 
to the Governor-General-in-Council, by the High Com- 
missioner referred to in section 302 of the 
Government of India Act, 1935; and any legaf 
proceedings which, immediately before the appointed 
day, are the subject of an appeal to His Majesty-in- 
Council, or of a petition for special leave to appeal 
to His Majesty-in-Council, shall be treated for the 
purposes of this section as legal proceedings pending in 
the United Kingdom. 


16. Aden, 


(1) Sub-sections 2 to 4 of section 288 of the 
Government of India Act, 1935 (which confer om 
His Majesty power to make by Order-in-Councif 
provision for the government of Aden) shall cease 
to have effect and the British Settlements Acts, 
1887 and 1945, (which authorise His Majesty to 
make laws and establish institutions for British 
settlements as defined in those Acts) shall apply in 


relation to Aden as if it were a British settlement 
as so defined. 


(2) Notwithstanding the repeal of the said 
sub-sections 2 to 4, the Orders-in-Council in force 
thereunder at the date of the passing of this Act 
shall continue in force, but the said Orders-in- 
Council, any other Orders-in-Council made under 
the Government of India Act, 1935, in so far as they 
apply to Aden, and any enactments applied to Ader 
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or amended in relation to Aden by any such Orders- 
in-Council as aforesaid, may be repealed, revoked or 
amended under the powers of the British Settlements 
Acts, 1887 and 1945. 


(3) Unless and until provision to the contrary 
is made as respects Aden under the powers of the 
British Settlements Acts, 1887 and 1945, or, as 
respects the new Dominion in question, by a law of 
the Legislature of that Dominion, the provisions of 
the said Orders-in-Council and enactments relating 
to appeals from any courts in Aden to any courts 
which will, after the appointed day, be in either of 
the new Dominions, shall continue in force in their 
application both to Aden and to the Dominion in 
question, and the last-mentioned courts shall exercise 
their jurisdiction accordingly. 


* * * * 
18. Provisions as to existing laws, etc. 


(1) In so far as any Act of Parliament, Order 
in Council, order, rule, regulation or other instru- 
ment passed or made before the appointed day 
Operates otherwise than as part of the law of British 
India or the new Dominions, references therein to 
India or British India, however worded and whether 
by name or not, shall, in so far as thé context permits 
and except so far as Parliament may hereafter 
otherwise provide, be construed as, or as including, 
references to the new Dominions, taken together, or 
taken separately, according as the circumstances and 
subject matter may require: 


Provided that nothing in this sub-section shall 
be construed as continuing in operation any provi- 
sion in so far as the continuance thereof as adapted 
by this sub-section is inconsistent with any of the provi- 
sions of this Act other than this section. 


1The next Section (Section 17) deals with Divorce 
Jurisdiction. 
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(2) Subject to the provisions of sub-sectiom 
(1) of this section and to any other express provi-- 
sion of this Act, the Orders-in-Council made under 
sub-section (5) of section 311 of the Government of 
India Act, 1935, for adapting and modifying Acts of 
Parliament shail, except so far as Parliament may 
hereafter otherwise provide, continue in force in 
relation to all Acts in so far as they operate other- 
wise than as part of the law of British India or the 
new Dominicns. 


(3) Save as otherwise expressly provided in- 
this Act, the law of British India and of the several 
parts thereof existing immediately before the ap- 
pointed day, shall, so far as applicable and with 
the necessary adaptations, continue as the law of 
each of the new Dominions and the several parts. 
thereof until other provision is made by laws of the: 
Legislature of the Dominion in question or by any 
other Legislature or other authority having power 
in that behalf. 


(4) It is hereby declared that the Instruments: 
of Instructions issued before the passing of this Act 
by His Majesty to the Governor-General and the: 
Governors of Provinces lapse as from the appointed. 
day, and nothing in this Act shall be construed as. 
continuing in force any provision of the Government 
of India Act, 1935, relating to such Instruments of 
Instructions. 


(5) As from the appointed day, so much of any 
enactment as requires the approval of His Majesty ins 
Council to any rules of court shall not apply to any 
court in either of the new Dominions. 


19. Interpretation, etc. 


(1) References in this Act to the Governor- 
General shall, in relation to any order to be made or 
other act done on or after the appointed day, be 
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construed (a) where the order or other act concerns 
one only of the new Dominions, as references to the 
Governor-General of that Dominion; (b) where the 
order or other act concerns both of the new Domi- 
nions and the same person is the Governor-General 
of both those Dominions, as references to that 
person; and (c) in any other case, as references to 
the Governors-General of the new Dominions, acting 
jointly. 


(2) References in this Act to the Governor- 
General shall, in relation to any order to be made or 
other act done before the appointed day, be con- 
strued as references to the Governor-General of 
India within the meaning of the Government of 
India Act, 1935, and so much of that or any other 
Act as requires references to the Governor-General 
to be construed as references to the Governor- 
General-in-Council shall not apply to references to the 
Governor-General in this Act. 


(3) References in this Act to the Constituent 
Assembly of a Dominion shall be construed as refer- 
ences (a) in relation to India, to the Constituent 
Assembly, the first sitting whereof was held on the 
9th day of December, 1946, modified (i) by the 
exclusion of the members representig Bengal, the 
Punjab, Sind and British Baluchistan; and (ii) 
should it appear ihat the North-West Frontier Pro- 
vince will form part of Pakistan, by the exclusion 
of the members representing that Province; and (iii) 
by the inclusion of members representing West 
Bengal and East Punjab; and (iv) should it appear 
that, on the appointed day, a part of the Province 
of Assam is to form part of the new Province of 
East Bengal, by the exclusion of the members there- 
tofore representing ihe Province of Assam and the 
inclusion of members chosen to represent the 
remainder of that province; (b) in relation to 
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Pakistan, to the Assembly set up or about to be set 
up at the date of the passing of this Act under the 
authority of the Governor-General as the Constituent 
Assembly for Pakistan : 


Provided that nothing in this sub-section shall 
be construed as affecting the extent to which repre- 
sentatives of the Indian States take part in either of 
the said Assemblies, or as preventing the filling of 
casual vacancies in the said assemblies, or as pre- 
venting the participation im either of the said 
Assemblies in accordance with such arrangements as 
may be made in that behalf, of representatives of 
the tribal areas on the borders of the Dominion for 
which that Assembly sits, and the powers of the said 
Assemblies shall extend, and be deemed always to 
have extended, to the making of provisions for the 
inatters specified in this proviso. 


(4) In this Act, except so far as the context 
otherwise requires—references to the Government of 
India Act, 1935, include references to any enact- 
ments amending or supplementing that Act, and, in 
particular, references to the India (Central Govern- 
ment and Legislature) Act, 1946; “India”, where the 
reference is to a state of affairs existing before the 
appointed day ,or which would have existed but for 
the passing of this Act, has the meaning assigned to. 
it by section 311 of the Government of India Act, 
1935; “Indian forces” includes all His Majesty’s 
Indian forces existing before the appointed day and 
also any forces of either of the new Dominions ; 
“pension” means, in relation to any person, a pen- 
sion, whether contributory or not, of any kind what- 
soever payable to or in respect of that person, and 
includes retired pay so payable, a gratuity so pay- 
able and any sum or sums so payable by way of the 
return, with or without interest thereon or other 
additions thereto, of subscriptions to a provident 
fund; “province” means a Governor's province ; 
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“remuneration” includes leave pay, allowances and the 
cost of any privileges or facilities provided in kind. 


(5) Any power conferred by this Act to make any 
order includes power to revoke or vary any order pre- 
viously made in the exercise of that power. 


20. Short Title. 


This Act may be cited as the Indian Independence 
Act, 1947, 


First Schedule (Section 3) 


Bengal districts provisionally included in the new 
Province of East Bengal. In the Chittagong Division, 
the districts of Chittagong, Noakhali and Tippera. In 
the Dacca Division, the districts of Bakarganj, Dacca, 
Faridpur and Mymensingh. In the Presidency Division, 
the districts of Jessore, Murshidabad and Nadia. In the 
Rajshahi division, the districts of Bogra, Dinajpur, Malda, 
Pabna, Rajshahi and Rangpur. 


Second Schedule (Section 4) 


Districts provisionally included in the new Province 
of West Punjab. In the Lahore Division, the districts of 
Gujranwala, Gurdaspur, Lahore, Sheikhupura and Sialkot. 
In the Rawalpindi Division,, the districts of Attock, 
Gujrat, Jhelum, Mianwali, Rawalpindi and Shahpur. In 
the Multan Division, the districts of Dera Ghazi Khan, 
Jhang, Lyallpur, Montgomery, Multan and Muzaffargarh. 


Third Schedule (Section 12) 


Modifications of Army Act and Air Force Act in 
relation to British forces.". 





1 Details omitted. 
IV—21 
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APPENDIX A 
Documents on Indian States 


45. MAHATMA GANDHI ON THE 
INDIAN PRINCES. 


ï. Article written in 1939. 


Do not Princes stand much on the same footing. 
as the Europeans? Many, if not most, of them are 
an imperial creation and sustained for imperial interests. 
The Princes in no way represent their people.. .... 
Does not this British protectorate mean naked imperial- 
ism ? The Congress is invited to regard the Princes as 
a minority. British power is the overlord without whom 
the Princes cannot breathe. They are not free even to 
see Congressmen, much less to enter into any settlement 
with them. 


exo ous They (íe, the Princes) owe their exist- 
ence to the Paramount Power and have no status 
independent of it..... they can do nothing good or 


big without the consent, tacit-or implied, of the Para- 
mount Power. They represent nobody but themselves. 
To invite the Congress to settle with the Princes is the 
Same as inviting it to settle with the Paramount Power. 


Il. ‘Harijan, December 16, 1939. 


Whatever may be said to the contrary I must 
continue -to claim to be a friend and well-wisher of the 
Princes. For, my picture of free India has a definite 
place for them’. And hence it is that I have been draw- 
ing attention to the weakness of their position as it exists 
to-day ......, the Princes cannot hold out against 





1See M. K. Gandhi. Zhe Indian States Problem. 

2“T would give them (i.e., the Princes) a fat commission 
as trustees of their people,.... .. they must work for this 
commission. They would have the same privileges as the Britisk 
King enjoys”. (Harijan, January 13, 1940). 
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millions who have become conscious of their power, 
‘whether spiritual or physical ...... 


e.. ee. The very word ‘Paramountcy’ involves 
the final authority of the Paramount Power. The so- 
called treaties are not treaties between equals, but condi- 
tions and restrictions imposed upon those to whom they 
are given. They are so many grants made principally 
or wholly for the consolidation of Paramountcy. Law- 
yers would no doubt be found who would argue that 
treaties are solemn pledges which can be enforced by 
the Princes. How can a dwarf enforce right against a 
giant? 


I hold that, in the nature of things, it is impos- 
sible for the Congress to negotiate with the Princes 
directly. When the time has come, it will be found 
that the Paramount Power will have negotiated on 
their behalf with the Congress or whoever can deli- 
ver the goods. Princes must not be used or allowed 
to impede the march of India to freedom, even as the 
LC.S., a British creation, must not be allowed to do 
so. Both are bulwarks of the Empire, and both will 
either be found to yield willing assistance to free India 
or will be disbanded. ..... 


46. INDIAN NATIONAL CONGRESS ON 
-INDIAN STATES, 1936-1939. 


1. Resolution, Lucknow Session, 1936. 


The Congress... . desires to make it clear that, 
in its opinion, the people of the States should have the 
same rights of self-determination as those of the rest of 
India, and that the Congress stands for the same poli- 
tical, civil and democratic liberties for every part of 
India. The Congress, however, desires to point out that 
the struggle for liberty within the States has, in the very 
nature of things, to be carried on by the people of the 
States themselves. 
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Ii. Resolution, Haripura Session, 1938. 


The Congress stands for the same political, social 
and economic freedom in the States as in the rest of 
India and considers the States as integral parts of India 
which cannot be separated. The Purna Swaraj or com- 
plete independence, which is the objective of the Con- 
gress, is for the whole of India inclusive of the States, 
for the integrity and unity of India must be maintained 
in freedom as it has been maintained in subjection. The 
only kind of Federation that can be acceptable to the 
Congress is one in which the States participate as free 
units, enjoying the same measure of democratic freedom 
as the rest of India. The Congress, therefore, stands for 
full responsible government and the guarantee of civil 


liberty in the States, and deplores the present backward 


conditions and utter lack of freedom and suppression of 
civil liberties in many of these States. 


The Congress considers it its right and privilege 
to work for the attainment of this objective in the 
States. But, under existing circumstances, the Congress 
is not in a position to work effectively to this end 
within the States, and numerous limitations and restric- 
tions imposed by the Rulers or by British authority 
working through them, hamper its activities. The hope 
and assurance which its name and great prestige raise 
in the minds of the people of the States find no imme- 
diate fulfilment, and disillusion results. It is not in 
consonance with the dignity of the Congress to have 
local committees which cannot function effectively, or to 
tolerate indignity to the National Flag. The inability 
of the Congress to give protection or effective help, 
when hopes have been raised, produces helplessness in 
the people of the States and hinders the development of 
their movement for freedom. 


In view of the different conditions prevailing in 
the States and the rest of India, the general policy of 
the Congress is often unsuited to the States and may 
result in preventing or hampering the natural growth 
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of `a freedom movement in a State. Such movements 
are likely to develop more rapidly and to have a broader 
basis, if they draw their strength from the people of the 
State, produce self-reliance jn them, and are in tune with 
the conditions prevailing there, and do not rely on 
extraneous help and assistance or on the prestige of the 
Congress name. The Congress welcomes such move- 
ments, but in the nature of things and under present 
conditions, the burden of carrying on the struggle for 
freedom must fall on the people of the States. The Con- 
gress will always extend its goodwill and support to such 
struggles carried on in a peaceful and legitimate manner, 
but that organizational help will inevitably be, under 
existing conditions, moral support and sympathy. 
Individual Congressmen, however, will be free to 
render further assistance in their personal capacities. 
In this way the struggle can develop without committing 
the Congress organization, and thus unhindered by 
external considerations. 


The Congress therefore directs that, for the present, 
Congress Committees in the States shall function under 
the direction and contro] of the Congress Working Com- 
mittee and shall not engage in the name and under the 
auspices of the Congress. Internal struggles of the 
people of the States must not be undertaken in the name 
of the Congress, For this purpose independent organi- 
zations should be started and continued where they 
exist already within the States. 


The Congress desires to assure the people of the 
States of its solidarity with them and of its active and 
vigilant interest in and sympathy with their movement 
for freedom. It trusts that the day of their deliverance 
is not far distant. 


WI, Resolution of Working Committee, 
December, 1938. 


The Working Committee welcome the awakening 
of the people of the Indian States in many parts of the 
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country and consider this as a hopeful prelude to the 
larger freedom, comprising the whole of India, for 
which the Congress has laboured. The Committee sup- 
port the demand for civil liberty and responsible govern- 
ment under the aegis of the Rulers in the States and 
express their solidarity with these movements for free- 
dom and self-expression... ... 


The Committee desire to draw attention afresh to 
the resolution of the Haripura Congress which defines 
Congress policy in regard to the States. While it is 
the right and privilege of the Congress to work for 
the attainment of civil, liberty and responsible govern- 
ment in the States, existing circumstances impose 
certain limitations on this work, and considerations 
of prudence prevent the Congress from interfering 
organisationally and directly in the internal struggles 
of the States. This policy was conceived in the best 
interests of the people, to enable them to develop 
self-reliance and strength. It was also intended as a 
measure of the goodwill of the Congress towards the 
States and of its hope that the Rulers, of their own 
accord, would recognise the spirit of the times and 
satisfy the just aspirations of their people. But this 
was never conceived as an obligation. The Congress 
has always reserved the right, as it is its duty, to guide 
the people Sf the States and lend them its influence. 
With the great awakening that is taking place among 
the people of the States, there must be an increasing 
identification of the Congress with the States’ people. 


The policy laid down by the Haripura Congress, 
which has been so abundantly justified, must continue 
to be pursued...... 


IV. Resolution, Tripuri Session, 1939. 


The Congress is of opinion that the resolution 
of the Haripura session of the Congress relating to 
the States has answered the expectations raised by it 
and has justified itself by encouraging the people of the 
States to organize themselves and conduct their own 
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movements for freedom. The Haripura policy was 
conceived in the best interests of the people in order to 
enable them to develop self-reliance and strength. 
This policy was dictated by circumstances and by a 
recognition of the limitations inherent in the circum- 
stances, but it was never conceived as an obligation. The 
‘Congress has always possessed the right, as it is its duty, 
to guide the people of the States and lend them its 
influence. The great awakening that is taking place 
among the people of the States may lead to a relaxation 
or to the complete removal of the restraint which the 
‘Congress imposed upon itself, thus resulting in an 
ever-increasing identification of the Congress with the 
State people. ..... 


The Congress desires to reiterate that its objec- 
‘tive, Complete Independence, is for the whole of India, 
inclusive of the States, which are integral parts of India, 
‘which cannot be separated, and which must have the 
‘same measures of political, social and economic freedom 


as the rest of India. 


47. LORD LINLITHGOW ON INDIAN STATES, 
1937-1939. 
I. Speech!, February 14, 1937. 


My distinguished predecessor Lord Willingdon 
‘informed your Highness in 1935 of the advance that 
had up to that time been made in the policy of bring- 
ing all the Indian States into direct relations with the 
‘Government of India. That process has recently been 
completed. . . .the change is one that is demanded alike 
by logic and the force of circumstances, altered as they 
are by the advent of new constitutional conditions in 
India. 

H. Speech?, December 19, 1938. 


.... The States are as essential an element in 
a Federation of India as are the Provinces of British 





1At the Chamber cf Princes. 
2 At the Assoctated Chambers of Commerce, Calcutta. 
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India. The unity of India is as dear a thing to them 
as it is to British India. It was with distinguished 
leaders of the States that the Federal ideal in its present 
form originated; and their contribution to the elabora- 
tion of the Federal ideal has in the past been material. 
The decision as to their further contribution must be 
for them and for them alone to make. No pressure 
to take a decision in a particular sense will be brought 
upon the Rulers of the Indian States by His Majesty’s 
Government or by me. Indeed, this matter has 
throughout been approached in full appreciation of the 
responsibility which falls upon the individual Ruler who 
has to take a decision of such momentous consequence 
to his dynasty and his State....:. 


Til. Speech!, March 1, 1939. 


It is in these days..... .of vital importance not 
only that administration should be conducted on sound 
and up-to-date lines, but that adequate provision should 
exist for the ventilation of legitimate grievances and for 
bringing to the notice of the Government of the State 
the wants and the suggestions of its subjects 


IV. Speech?, March 4, 1939. 


APET I hage no doubt......Your Highness......... 
will continue to ensure that your people are given 
all due opportunities of bringing their wants and 
their troubles to the notice of your Government... ..... 
oaeeo as has been made clear by the pronouncements 
recently made in Parliament on behalf of His Majesty’s 
Government and by myself on various public occasions, 
the adoption or development of the particular form of 
constitution best suited to the needs of his people and 
his State is a matter primarily and essentially for the 
Ruler himself, and one the decision in regard to which 
must be left to his own wisdom and his own foresight. 





t At Jodhpur. 
2 At Udaipur. 
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YV. Speech’, March 13, 1939. 


eee it is more than ever essential in present 
conditions ..... that the authorities of the Indian 
States should without exception make it their con- 
stant care to watch for and to remedy any legitimate 
grievances that may exist in the administrative field 
..... it is, equally, as clearly in the interests of all 
Rulers as it is their plain and manifest duty, to ensure 
by their own close personal interest in the affairs of 
their States, in the work of their officials, and in the 
daily life of their subjects, that those subjects have 
cause for content, that they are not allowed to suffer 
undue exactions either on behalf of the State itself or 
at the call of unworthy officials, and that all genuine 
grievances receive prompt and active consideration. It 
goes without saying that an effective machinery by which 
the authorities of the States can satisfy themselves that 
all such complaints can readily reach the ears of the 
Durbar is an essential necessity in present conditions ; 
and it is equally essential that the peoples of the States 
should fee! assured that their wants, their difficulties, 
and their representations will receive the fullest attention 
and the fullest sympathy. 


* # * * 


a the decision as to the constitution best 
suited to the needs of his people and his State rests 
with the Ruler himself to take, and. .. .no pressure 
will be brought to bear on him in this respect by the 
Paramount Power. Nor will any obstruction be placed 
in his way by the Paramount Power should he wish to 
give effect to constitutional advances consistent with his 
Treaty obligations. 


* * * * 





1 At the Chamber of Princes. 


2 «With regard to administrative as distincti from consti- 
tutional reform pressure was directly exerted on the Princes”. 
—Coupland, Zhe Constitutional Problem in India, Part TI, 
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In no case is the need for co-operation and 
combination more patent, more pronounced, and ` 
more immediate than in the case of the smaller 
States. These States whose resources are so limited 
as virtually to preclude them individually from pro- 
viding for the requirements of their people in accord- 
ance with modern standards have indeed no other 
practical alternative before them. I would take this 
opportunity to impress upon the Rulers of such States, 
with all the emphasis at my command, the wisdom of 
taking the earliest possible steps to combine with their 
neighbours in the matter of administrative services so far 
as this is practicable 


VI. Speech!, August 21, 1939. 


Let me... say how fully conscious I am of 
the onerous nature of the decision (on the question 
of joining the proposed Federation} which it falls to 
the -Princes to take at the present juncture. The 
choice is the free choice of each individual Ruler, 
and it is for him, and for him alone, to make up his 
own mind as to what decision he wishes to take... 
.. . I have frankly been surprised to learn that the 
suggestion has been made in some quarters that my 
officers have been endeavouring to bring pressure to 
bear on Thee Excellencies as to the course which 
they should adopt. So far as I know there is no 
foundation whatever for that allegation .. . 


* + ¥ $ 


There is... one point which I ought in fair- 
ness to mention..... That is the suggestion that 
a Prince who rejects out of hand the federal offer 
will be exhibiting by his action his loyalty to the 
Crown. Nothing ..... could be a, more fantastic or 
a more improper suggestion .... The suggestion has 
equally been made to me that...., “Imperial inter- 





1 Address to the Standmg Committee of the Chamber of 
Princes. 
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vests” were likely to suffer injury from the Federal 
-scheme. Your Highnesses need no assurance from me 
that His Majesty’s Government have all relevant 
considerations of that order before them to-day, as 
indeed they, and Parliament, had in approving this 
-scheme. 


48, MEMORANDUM ON STATES’ TREATIES 
AND PARAMOUNTCY, May 12, 1946. 


[This Memorandum was presented by the Cabinet Mission 
to the Chancellor of the Chamber of Princes. It was drawn 
ap before the Mission began its discussions with party 
leaders and represented the substance of what they communi- 
cated to the representatives of the States at their first 
interviews with the Mission. This is the explanation of the 
use of the words ‘succession Government or Governments of 
British India,’ an expression which would not of course have 
been used after the issue of the Delegation’s statement of 
May 16.] 


Prior to the recent statement ofthe British Prime 
Minister in the House of Commons an assurance was 
given to the Princes that~there was no intention on the- 
part of the Crown to initiate any change in their rela- 
tionship with the Crown or the rights guaranteed by 
their treaties and engagements without their consent. 
‘It was at the same time stated that the Princes’ 
consent to any changes which might emerge as a result 
of negotiations would not unreasonably be withheld. 


The Chamber of Princes has since confirmed that 
the Indian States fully share the general desire in the 
-country for the immediate attainment by India of her 
full stature. 

His Majesty’s Government have now declared 
that if the Succession Government or Governments in 
British India desire independence, no obstacle would 
‘be vlaced in their way. The effect of these announce- 
ments is that all those concerned with the future of 
‘India wish her to attain a position of independence 
‘within or without the British Commonwealth. The Dele- 
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gation have come here to assist in resolving the diffi’ 
culties which stand in the way of India fulfilling this wish.. 


During the interim period, which must elapse: 
before the coming into operation of a new constitu- 
tional structure under which British India will be inde- 
pendent or fully self-governing, paramountcy will remain 
in operation. But the British Government could not and 
will not in any circumstances transfer paramountcy to 
an Indian Government. 


In the meanwhile, the Indian States are in a 
position to play an important part in the formulation of 
the new constitutional structure for India, and H. M. G. 
have been informed by thé Indian States that they desire 
in their own interests and in the interests of India as a. 
whole, both to make their contribution to the framing. 
of the structure, and to take their due place in it when 
it is completed. In order to facilitate this they will. 
doubtless strengthen their position by doing everything 
possible to ensure that their administrations conform to 
the highest standard. Where adequate standards cannot 
be achieved within the existing resources of the State 
they will no doubt arrange in suitable cases to form or 
join administrative units large enough to enable them 
to be fitted into the constitutional structure. 


It will also str2ngthen the position of States during. 
this formulative period if the various Governments which 
have not already done so take active steps to place them- 
selves in close and constant touch with public opinion 
in their States by means of representative institui.: 


During the interim period it will be necessary 
for the States to conduct negotiations with British: 
India in regard to the future regulation of matters of 
common concern, especially in the economic and 
financial field. Such negotiations, which will be 
necessary whether the States desire to participate 
in the new Indian constitutional structure or not,. 
will occupy a considerable period of time, and since 
some of these negotiations may well be incomplete: 
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when the new structure comes into being, it will, in 
order to avoid administrative difficulties, be neces- 
sary to arrive at an understanding between the States 
and those likely to control the succession Govern- 
ment or Governments that for a period of time the 
then existing arrangements as to these matters of 
common concern should continue until the new 
‘agreements are completed. In this matter. the 
British Government and the Crown Representative 
will lend such assistance as they can, should it be 
so desired. 

When a new fully self-governing or independent 
‘Government or Governments come into being in British 
India, H. M. G.’s influence with these Governments will 
not be such as to enable them to carry out the obliga- 
tions of paramountcy. 

Moreover, they cannot contemplate that British. 
troops would be retained in India for this purpose. 
‘Thus, as a logical sequence and in view of the desires 
expressed to them on behalf of the Indian States, His 
-Majesty’s Government will cease to exercise the powers 
of paramountcy. This means that the rights of the 
States which flow from their relationship to the Crown 
will no longer exist and that all the rights surrendered 
‘by the States to the paramount power will return to the 
States. Political arrangements between the States on 
the one side and the British Crown and. British India 
on the other will thus be brought to an end. The void 
will have to be filled either by the States entering into a 
federal relationship with the succession Government or 
Governments in British India, or failing this, entering 
into particular political arrangements with it or them. 


49. INDIAN STATES ON CONSTITUENT 
ASSEMBLY}, 1947. 


This meeting reiterates the willingness of the 
‘States to render the fullest possible co-operation in 
framing an agreed constitution for, and ih the setting 





1 Resolutions of the Standing Committee of the Chamber 
«of Princes, January 29, 1947. ‘ 
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up of, the proposed Union of India in accordance with. 
the accepted plan; and declares :— 


(4) That the following fundamental propositions. 
inter alia form the basis for the States’ acceptance of 
the Cabinet Mission’s plan:— 


(I) The entry of the States into the Union of. 
India in accordance with the accepted plan shall be 
on no other basis than that of negotiation, and the 
final decision shall rest with each State. The proposed 
Union shall comprise, so far as the States are con- 
cerned, the territories of only such States or groups- 
of States as may decide to join the Union, it being. 
understood that their participation in the constitutional 
discussions in the mean time will imply no commitments 
in regard to their ultimate decision which can only be 
taken after consideration of the complete picture of the- 
constitution. 


(II) The States will retain all subjects and powers~ 
other than those ceded by them to the Union. Para- 
mountcy will terminate at the close of the interim 
period and will not be transferred to or inherited by’ 
the new Government of India. All the rights surren- 
dered by the States to the Paramount Power will. 
return to the States. The proposed Union of India 
will, therefore, exercise only such functions in relation 
to the States in. regard to Union subjects as are. 
assigned or delegated by them to the Union. Every 
State shall continue to retain its sovereignty and all 
rights and powers except those that have been ex- 
pressly delegated by it. There can be no question of” 
any powers being vested or inherent or implied in the 
Union in respect of the States 
agreed to by them. 


unless specifically 


(III) The constitution of each State, its terri-- 
torial integrity, and the succession of its reigning , 
dynasty in accordance with the custom, law and 


usage of the State, shall not be interfered with by the 
Union or any Unit thereof, nor shall the existing. 
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boundaries of a State be altered except by its free con- 
sent and approval. 


(IV) So far as the States are concerned, the 
Constituent Assembly is authorised only to settle the 
Union constitution in accordance with the Cabinet 
Mission’s plan, and is not authorised to deal with 
questions bearing on the internal administrations or 
constitutions of individual States or groups of States. 


(V) His Majesty’s Government have made it 
clear in Parliament that it is for the States to decide 
freely to come in or not as they choose. Moreover, 
according to the Cabinet Mission’s Memorandum of 
May 12, 1946, on States’ treaties and paramountcy. 
“Political arrangements between the States on the one 
side and the British Crown and British India on the 
other will be brought to an end” after the interim 
period. “The void will have to be filled either by the 
States entering into a Federal relationship with the 
successor Government in British India, or failing 
this, entering into particular political arrangements 
with it.” 


(B) That the States Negotiating Committee, 
elected by the Standing Committee of the Chamber of 
Princes and set up at the request of His Excellency the 
Viceroy in accordance with Paragraph 21 of the Cabinet 
Mission’s statement of May 16, 19467 is the only 
authoritative body competent under the Cabinet Mission’s 
pian to conduct preliminary negotiations on behalf of 
the States, on such questions relating to their position 
in the new Indian constitutional structure as the States 
might entrust to it. 


S * s * 


(C) That while the distribution inter se of the 
States’ quota of seats on the Constituent Assembly is 
a matter for the States to consider and decide among 
themselves, the method of selection of the States’ 
representatives is a matter for consultation between 
the States Negotiating Committee and the correspon- 
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ding Committee of the British Indian portion of the 
Constituent Assembly before final decision is taken by 
the States concerned. 


* * * * 


The meeting resolves that in accordance with 
this resolution and the instructions and resolutions 
of the States Constitutional Advisory Committee as 
endorsed by the Standing Committee of Princes and 
the Committee of Ministers, the States Negotiating 
Committee be authorised to confer with the corres- 
ponding committee of the British Indian portion of 
the Constituent Assembly, as contemplated and 
declared by His Majesty’s Government in Parliament, 
in order to negotiate (A) the terms of the States’ 
participation in the Constituent Assembly when it 
re-assembles under Paragraph 19 (6) of the Cabinet 
Mission’s statement, and (B) in regard to their 
ultimate position in the All-India Union, provided 
that the results of these negotiations will be subject 
to the approval of the aforesaid States Committee and 
ratification by the States. 


50. THE ALL-INDIA CONGRESS COMMITTEE ON 
THE INDIAN STATES, JUNE 15, 1947. 


The A.-IZ.C. welcomes the association of many 
Indian States in the work of the Constituent Assembly. 
The Committee hopes that. the remaining States will 
also co-operate in this building up of the constitutional 
structure of Free India in which the State units will 
be equal and autonomous sharers with the other units 
of the Federation. 


* * * x 


While recognising that some progress has been 
made in some States towards representative institu- 
tions, the A.-I.C.C. regrets that during this past 
critical year, since the Memorandum of the Cabinet 
Mission, this progress has been very limited both 
in its extent and quality. In view of the basic 
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changes that are going to take place in India within 
the next two months, ‘resulting from the complete 
transfer of power to Indian hands, it is of vital 
importance that progress leading to responsible gov- 
ernment should take place rapidly in the States. 
The A.-LC.C. trusts that all the States will initiate 
these changes so as to keep in line with the fast- 
changing situation in India and at the same time 
produce contentment and self-reliance in their 
people. 


The arrangements made under paramountcy in 
the past dealt, inter alia, with the security of India 
as a whole. In the interest of that security, various 
arrangements were agreed to, limiting the power of 
the States’ authorities and at the same time granting 
them protection. The question of the security of India 
as well as other matters are as important to-day as at 
any time previously and cannot be ignored in deciding 
the future of the States. 


The A.-I.C.C. cannot admit the right of any State 
in India to declare its independence and to live in 
isolation from the rest of India. That would be a 
denial of the course of Indian history and of the 
objectives of the Indian people to-day. 


The A.-I.C.C. trusts that the Rulers of the States 
will appreciate fully the situation as it exists to-day 
and will in full co-operation with their people enter 
as democratic units in the Indian Union, thereby serving 
the cause of their own people as well as of India as 
a whole. 


The Committee does not agree with the theory of 
paramountcy as enunciated and interpreted by the 
British Government; but even if that is accepted the 
consequences that follow from the lapse of that para- 
mountcy are limited in extent. The privileges and 
obligations as well as the subsisting rights as between 
the States and the Government of India cannot be 
adversely affected by the lapse of paramountcy. These 
rights and obligations have to be considered separately 
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and renewed or changed by mutual agreement. The rela- 
tionship between the Government of India and the 
States would not be exhausted by the lapse of para- 
mountcy. The lapse does not lead te the independence 
of the States. Both from the point of view of the spirit 
underlying the Memorandum of 12th May and the state- 
ment of 16th May, 1946, as well as the acknowledged 
rights of the people all over the world to-day it is clear 
that the people of the States must have a dominating 
voice in any decisions regarding them. Sovereignty, it 
is admitted, resides with the people, and if paramountcy 
lapses resulting in the ending of the relationship of the 
States to the Crown, the inherent rights of the people 
are not affected thereby for the worse. 


51. PANDIT NEHRU ON PARAMOUNTCY, 
JUNE 15, 1947. 


If the paramountcy of the British Crown is with- 
drawn, as they say it is going to be withdrawn, what 
follows? So far as we are concerned, we do not 
agree with the doctrine of paramountcy as it has been 
declared, especially during the last dozen years, by the 
British Government. You will remember that this 
business of a Crown Representative came into existence 
only a dozen years ago. Paramountcy has been 
exercised ever since the British became a leading power 
in India, first by the East India Company and then 
later by the Government of India that succeeded it. 
No doubt the Crown was behind it. There was no 
division in the Government of India, as between that 
part which dealt with the Indian States and that part 
which dealt with the rest. The whole of the Govern- 
ment of India dealt with the Indian States. The distinc- 


tion came in only a dozen years ago with the Act 
of 1935, 








1 . : 
Ti at the All-India Congress Committee, New 
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When there was some talk of a Federation in 
India, the Butler Committee and others began to talk 
of paramountcy vesting in the Crown, so that it was 
a new thing. We did not agree with that but I am 
not going into that question now. 


As paramountcy vests in the British Crown, the 
British Crown ceases to exercise it; it lapses, or if 
you like it returns to the States. But there is a certain 
inherent paramountcy in the Government of India 
which cannot lapse—an inherent patamountcy in the 
dominant state in India which must remain because of 
the very reasons of geography, history, defence, etc., 
which gave rise to it when the British became the 
dominant power in India. If anybody thinks that it 
lapses, then those very reasons will give rise to it 
again. 

It must exist, or the only alternative to it is that 
the various States in India should in groups, or other- 
wise, join the Federation or the Indian Union. Then, 
of course, there is no paramountcy, because presumably 
they join as autonomous and equal units in that Union 
and they share equally in the Union Legislature and the 
Union Executive. Presuming, of course, that those units 
are proper units, economic units, big enough units of the 
Federation, they have the same position in the Federa- 
tion as any other unit like a province. Probably in 
the independent Indian Union there will be no distinc- 
tion between a province as such and an Indian State as 
such, but all will be States of the Union or whatever 
name may be given to them, so that over all those who 
are equal members of the Union no question of para- 
mountcy arises. 


For those who do not join, the question of para- 
mountcy inevitably arises, because they cannot live in 
a void. In the declaration of May 16 it was clearly 
laid down that the Indian Union would consist of the 
provinces and the States. It was not envisaged that 
any State could remain outside the Union, though it is 
true that a State was given a certain power, if you like, 


“Inherent 
Para- 
mountcy” 
in the 
“dominant 
State in 
India”’ 


No State 
can become 
independent 
or maintain 
special 
relation 
with a 
foreign 
Power. 


Security of 
india 


340 INDIAN CONSTITUTIONAL DOCUMENTS 


a certain freedom, to decide how to come in. But it 
was not envisaged that it could keep out ultimately. In 
the Memorandum of May 12 it was stated clearly that 
the States should either join the Indian Union—that was 
the primary thing, or, if they did not do so, they must 
come to some other arrangement with the Union. There 
is no third way out of the situation, third way meaning 
independence or special relation with a foreign Power. 


If a State do not join the Union, there will have 
to be some relationshiv with the Union and its relation- 
ship will be not one of equality but slightly lower. The 
relationship between the two will be that of a certain 
suzerain power exercising a certain measure of para- 
mountcy but within the limitations of paramountcy and 
suzerainty. 


* * z * 


These arrangements cannot possibly admit of the 
right of a State to any contact with any foreign State 
or in regard to the right of any independent authority 
to do what it would. All that is not because we wish 
to interfere with the States—of course we wish the people 
of the States well—but for another fundamental reason, 
that these matters affect the security of India. And we 
cannot permit anything to happen in India in any State 
which affects fundamentally the security of India, either in 
relation to defence arrangements or in relation to contact 
with foreign Powers. Therefore I want this not only 
to be realised by the States but I want other countries 
and powers to realise and appreciate the situation. ' 


. +. I should like to say and other countries to 
know that we will not recognise any independence of 
any State in India; further, that any recognition of any 
such independence by any foreign Power, whichever it 
may be and wherever it may be, will be considered an 
unfriendly act.. i l 


The considerations of security and other interests 
which the Indian Union must have in every State in 
India cannot be overridden by any unilateral declara- 
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sion of a State, and therefore, any foreign Power which 
fakes an action on the basis of that unilateral declara- 
‘tion will be ignoring our special interests and doing an 
vunfriendly act to us. 


52. AMBEDKAR’S STATEMENT ON INDIAN 
STATES, JUNE 17, 1947. 


The announcement by Travancore and MHydera- 
‘bad that they will declare themselves independent 
.sovereign States on 15th August, 1947, when India 
becomes a Dominion, and the inclination shown by 
“other States to follow their example has created a new 
_problem which may turn out to be worse than the 
Hindu-Muslim problem as it is sure to result in the 
further Balkanization of India . . . There are obviously 
two aspects to the question. Can the States declare 
themselves independent? Should they declare themselves 
‘independent? For the sake of avoiding confusion it 
-is better to deal with the two aspects of the question 
separately. 

To begin with the first. The basis of the claim 
-made by the States for a right to declare themselves 
Andependent lies in the Statement of 12th May, 1946, 
issued by the Cabinet Mission in which they say that 
the British Government could not and will not in any 
«circumstances transfer paramountcy to®an Indian Gov- 
-ernment, which means that the rights of the States 
which follow from their relationship to the Crown will 
no longer exist’ and that all the rights surrendered by 
athe States to the Paramount Power will return to 
the States. The statement of the Cabinet Mission that 
the Crown could not transfer paramountcy is obviously 
mot a statement of political policy. It is a statement of 
law. The question is: is this a correct statement of 
‘law as it applies to the States ? 

There is nothing original in the proposition set out 


by the Cabinet Mission. It is a mere repetition of the 
wiew propounded by the Butler Committee appointed in 
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1929 to examine the relationship between the Crown and 
the Indian States. 


As students of the subject know, the Princes in the 
stand they took before the Butler Committee contended 
for two propositions : 


(1) That paramountcy could not override the terms 
and conditions contained in the treaties between the 
Princes and the States but was limited by them. 


(2) That the relations embodied in paramountcy 
were of a personal nature between the Crown and the 
Princes and could not, therefore, be transferred by the 
Crown to an Indian Government without the consent 
of the Princes. 


The Butler Committee without much ceremony 
repudiated the first of these two contentions. It put 
the matter in most ruthless language by declaring that 
paramountcy was paramount and was not limited by 
any terms contained in the treaties. As regards the 
Second contention, strangely enough it was upheld by 
the Butler Committee. Whether the Butler Committee 
did it in order to appease the Princes who were annoyed. 
with the Committee for turning down their contention 
regarding paramountcy it is no use speculating. The 
fact however remains that it gave immense satisfaction 
to the Political Department of the Government of India 
and to the Princes. 


The doctrine that paramountcy cannot be trans- 
ferred to an Indian Government is a most mischievous 
doctrine and is based upon an utter misunderstanding 
of the issues involved. The doctrine is so unnatural 
that the late Prof. Holdsworth, author of History of 
English Law, had to exercise a great deal of ingenuity 


in defending it in the pages of Law Quarterly Review 
for October, 1930... . 


The case against the position taken by the Cabinet 
Mission in regard to paramountcy can be stated in the 
following propositions: 


(1) Much of the mystery which surrounds para- 
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mountcy is due to the fact that most people do not under- 
stand what it stands for. Paramountcy is merely another 
name for what is called the prerogative of the Crown. 
It is true that paramountcy as a prerogative of the Crown 
differs from the ordinary prerogative of the Crown in 
two respects. 


(a) The basis of the ordinary prerogative of the 
‘Crown lies in common law as distinguished from statute 
law, while the basis of the prerogative arising from para- 
mountcy lies in treaties supplemented by usage. 


(b) The common law prerogative of the Crown 
extends to all the subjects of the Crown resident in the 
King’s dominions, and over aliens temporarily resident 
therein, while paramountcy as a prerogative extends only 
over the Indian States. Paramountcy is no doubt a 
distinct part of the prerogative of the Crown. Notwith- 
standing these differences the fact remains that para- 
mountcy is a prerogative of the Crown. 


(2) Paramountcy being the prerogative of the King, 
the exercise of paramountcy is, contrary to the general 
opinion, not subject to the rules of International Law 
but is subject to that part of the municipal law of the 
British Empire which is called the law of the constitution. 


(3) According to the principle of the constitu- 
tional law of the British Empire, while the prerogative 
vests in the King, the King has no discretion in the 
exercise of his prerogative. The King tannot exercise it 


independently of the advice of his Ministers. He can- 


exercise it only in accordance with the advice given to 
him by the Ministers. 


The last proposition enunciated above requires 
further elaboration. For it may be asked, on the advice 
of which Ministry is the Crown to act? The answer 
is, on the advice of the Ministry of the Dominion con- 
cerned. Before the Statute of Westminster the British 
Empire constituted one single dominion. Consequently 
än the matter of the exercise of its prerogative rights the 
Crown acted on the advice of the British Cabinet. After 
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the passing of the Statute of Westminster which carved! 
out Canada, Australia, South Africa and Ireland as. 
separate Dominions, the Crown in the exercise of its. 
prerogative rights acts on the advice of the Cabinet 
of the Dominion concerned. It is bound to do so. It 
cannot do otherwise. It follows when India becomes a. 
Dominion the Crown will be bound to act in the exercise 
of its prerogative rights, i.e. paramountcy in the advice- 
of the Indian Cabinet. 


The protagonists of the theory that paramountcy” 
cannot be transferred to the Government of India rely 
on the omission from the ‚Government of India Act, 
1935, of the provisions of Section 39 of the Government 
of India Act, 1833 (they were reproduced in Section 33 
of the Government of India Act, 1915-19) according to» 
which the civil and military government of India (as. 
distinguished from the civil and military government 
of British India) is vested in the Governor-General-in- 
Council and argue that the omission is evidence in sup- 
port of the conclusion that paramountcy could not be 
transferred to an Indian Government. To say the least, 
the argument is puerile. The existence or non-existence: 
of such a provision in the Government of India Act is 
quite beside the point and proves nothing. The non- 
existence of the clause does not prove that India cam 
under no circumstances claim the right to advise the 
Crown in regard to the exercise of paramountcy. Its- 
existence in the Government of India Act does not mean 
that such a power was vested in it during 1833 to 1935 
when it formed part of the Act. For that very clause 
contained the proviso whereby the Governor-General-in- 
Council was required to pay due obedience to all such: 
orders as may be issued from the Secretary of State 
which means even during 1833 to 1935 the ultimate 
authority to advise the Crown in the matter of the 
exercise of the prerogative was the Secretary of State for 
India, i.e., British Cabinet of which he is a member. 


The different methods of disposing of paramountcy 
adopted in the various Acts passed by Parliament relat- 
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ing to the Government of India between 1833 and 1935 
do not and cannot in any way affect the claim of the 
Indian people to advise the Crown in the exercise of 
paramountcy. Under the constitutional law of the 
Empire, it is only when a country has become a 
Dominion that it can claim the right to advise the 
Crown and the fact that before it became a Dominion 
the Crown was differently advised is no bar to its claim. 
Under the 1935 Act India was not granted responsible 
government. But even if India was granted responsible 
government India could not have claimed to advise the 
Crown in regard to the exercise of its prerogative rights 
regarding Indian States. This is because the constitu- 
tional law of the British Empire makes an important 
difference between responsible government and Dominion 
Status. In responsible government the right of the 
Cabinet to advise the Crown and the obligation of the 
Crown to accept it are confined to cases of the exercise 
of the prerogative arising out of the internal affairs of 
the country. As to external affairs, the British Cabinet 
retained the right to advise the Crown. But in the case 
of a Dominion, the Crown is bound to accept the advice 
of the Ministry with regard to all cases of the exercise 
of the prerogative, whether they relate to internal affairs 
or external affairs. 


That is why a Dominion can make®a treaty with 
a foreign country without the intervention of the British 
Cabinet. The fact that the Government of India was 
not in the past permitted to advise the Crown in the 
exercise of its rights of paramounicy does not mean 


that there is any inherent constitutional incapacity which. 


disentitles her from claiming the right to advise. The 
moment India gets the status of a Dominion it auto- 


matically acquires the capacity to advise the Crown on 
paramountcy. 


- +. . On parity of reasoning India should get the 


right to advise the Crown in the exercise of its prero-- 
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gative as did Canada, Australia, South Africa and Ireland 
when they became Dominions. That Prof. Holdsworth 
came to a different conclusion is due not to any differ- 
ence in the fundamental propositions of the constitutional 
law stated above. Indeed, he accepts them in toto. The 
reason is that be posed quite a different question for 
argument. The question posed by Prof. Holdsworth 
was whether the Crown could cede or transfer para- 
mountcy to an Indian Government. This is not the real 
issue. The real issue is whether the Indian Dominion 
can claim the right to advise the Crown in the exercise 
of paramountcy. In other words, we are not concerned. 
with the question whether paramountcy could be trans- 
ferred. The issue with which we are concerned is how 
paramountcy can be exercised. .... 


.... According to the Cabinet Mission, para- 
mountcy will lapse. This is a most astounding statement 
and runs contrary to another well-established principle 
of constitutional law. According to this principle, the 
King cannot surrender or abandon his prerogative rights. 
If the Crown cannot transfer paramountcy the Crown 
cannot also abandon it. The validity of this principle 
was admitted by the Privy Council in The Queen vs. 
Edulji Byramji decided in 1840 and reported in 
5 Moore’s Privy Council Cases, p. 276, wherein they 
said (p. 294) that the Crown could not even by charter 
part with its prerogative. It is therefore obvious that the 
Statement made by the Cabinet Mission that. the Crown 
will not exercise paramountcy is contrary to the consti- 
tutional law by which the Empire is governed. The 
Crown must continue to exercise paramountcy. It is of 
course true that the Crown can surrender its prerogative 
if permitted to do so by express statutory authority. 
The question is whether it could be legal and proper for 
the British Parliament to make a law permitting the 
abandonment of paramountcy. It would be open, I am 
sure, for Indians to argue that such a step by the 
British Parliament would neither be proper nor legal. 
It would not be legal for the simple reason that after 
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India becomes a Dominion the statute abrogating para- 
mountcy can be passed by the Dominion Parliament of 
India and the British Parliament would have no jurisdic- 
tion in the matter at all. Again, a statute passed by the 
Parliament of Great Britain abrogating paramountcy 
would be improper. The reason is obvious. The army 
is the ultimate sanction for paramountcy. This army has 
been the Indian Army for which British India has paid 
all along. Without the aid of this powerful army main- 
tained by British India and placed at the disposal of the 
Crown through his agent the Viceroy and Governor- 
General of India, the Crown would never have been able 
to build up and conserve the powers of paramountcy. 
These powers are of the nature of a trust held by the 
Crown for the benefit of the people of India and it would 
be a gross abuse of power on the part of the British 
Parliament to pass a statute destroying that trust. 


A question may be asked: What happens when 
India becomes independent? The Crown disappears 
and the question of advising the Crown does not remain. 
Can independent India claim to inherit ‘the prerogative 
rights of the Crown? For an answer to this question, 
one must look to the provisions of International Law 
relating to succession among states. Oppenheim admits 
that a succeeding state can inherit certain rights of the 
preceding state. From Hall’s International Law, it would 
appear that among other things India may claim property 
and advantages which are secured to it by treaty with the 
princes. Independent India can, therefore, make a valid 
claim for the inheritance of paramounicy. 


The conclusion is that the Indian States will con- 
tinue to be in the same position when India becomes 
independent as they are now. They will be sovereign 
States to the extent they are but they cannot be indepen- 
dent States so long as they remain under the suzerainty 
—as they must be either of the Crown if India remains a 
Dominion or of the succession state if India becomes 
independent. While the suzerainty remains they can 
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never be independent. The States may declare them- 
selves independent. But they must realize that while the 
suzerainty lasts it must continue even when India becomes 
independent—India will not recognize their independence 
nor can a foreign State accord them the status of an 
independent State. 


The only way by which the Indian States can free 
themselves from paramountcy would be to bring about 
a merger of sovereignty or suzerainty. That can happen 
only when the States join the Indian Union as constituent 
units thereof. .... 


It would be wise on the part of the Indian States 
to follow that line and not to pursue the mirage of 
independence. The States should realiseysthat their 
existence as sovereign independent States will nut be 
worth five years’ purchase. It is in the interest of 
princes themselves that they should join the Indian 
Union and become- constitutional monarchs, Any Dewan! 
who advises his Prince not to join the Union is really 
acting as the enemy of Princes..... 


1 The reference is to Sir ©. P. Ramaswamy Iyer, Dewan 
of Travancore. 
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